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S.  F.  No.  6993. 

OF     THE 
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Southern  Pacific  Company,  a  Cor- 
poration, 

Petitioner, 


VS. 


A.  J.  Pillsbury,  Will  J.  French 
and  Harris  Weinstock,  as  Mem- 
bers of  and  Constituting  the  IN- 
DUSTRIAL Accident  Commission 
of  the  State  of  California, 


Respondents. 


BRIEF  FOR  RESPONDENTS 


STATEMENT  OF  FACTS  AND  ISSUES. 

Part  I. 
FACTS. 

May  it  Please  the  Court: 

This  cause  comes  to  the  court  upon  what 
may  be  treated  as  an  agreed  statement  of  facts 
as    to    the    occurrence    which    resulted    in    the 
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accidental  death  of  the  employee  of  the  peti- 
tioner. Those  facts  are  set  forth  in  paragraph 
numbered  "I"  of  the  Petition  for  Writ  of 
Review  herein,  and  are  admitted. 

The  applicant  to  the  Commission  is  the 
widow  of  Charles  B.  Ruth,  who  was  acci- 
dentally killed  on  January  17,  1914,  while 
employed  by  the  defendant  as  a  truck  builder 
and  repairer  of  trucks  for  locomotives  in  its 
roundhouse  No.  1  at  Roseville,  California.  At 
the  time  of  the  accident  which  caused  his  death, 
the  employee  was  engaged  in  repairing  a 
switch  engine,  No.  1173,  in  Roundhouse  No.  1, 
which  roundhouse  was  used  by  the  defendant 
for  housing  locomotive  switch  engines  oper- 
ated entirely  within  the  State  of  California, 
and  used  by  it  in  its  capacity  as  a  common 
carrier  in  handling  both  interstate  and  intra- 
state commerce.  The  engine  upon  which  Ruth 
was  working  had  been  withdrawn  temporarily 
from  service  on  January  13,  1914.  The  acci- 
dent occurred  over  three  days  later.  The  engine 
was  not  returned  to  service  until  the  morning 
of  January  19th,  two  days  after  the  accident. 
The  Industrial  Accident  Commission  has  made 
the  following  Finding  of  Fact: 

"6.  That  at  the  time  of  the  accident  the 
defendant  Southern  Pacific  Company  was 
not  using  said  switch  engine,  No.  1173,  in 
interstate  commerce,  nor  was  the  deceased 


employee,  at  that  time,  employed  in  such 
commerce." 

ISSUES. 

Stripped  of  all  refinements,  the  naked  ques- 
tion for  determination  by  this  court  is, 
Whether  or  not  the  Industrial  Accident  Com- 
mission of  the  State  of  California  had  jurisdic- 
tion over  the  parties  in  the  first  instance,  i.  e., 
the  petitioner  as  employer  and  its  deceased 
employee,  at  the  time  and  place  and  under 
the  circumstances  of  the  accidental  death  of 
the  employee. 

The  solution  of  this  question  depends  upon 
the  judicial  construction  of  the  provisions  of 
the  first  section  of  the  act  of  Congress  of 
April  22,  1908  (Chapter  149,  35  Stats.  65), 
under  these  two  heads: 

1.  To  what  extent  has  Congress,  by  this 
legislation,  exercised  its  power  to  regulate  com- 
merce with  reference  to  the  relation  of  em- 
ployer and  employee  in  personal  injury  cases? 

2.  Do  the  facts  of  this  case  bring  it  within 
the  terms  of  the  Federal  statute,  or  does  it  fall 
without  the  field  covered  by  the  Federal  law 
and  in  a  field  in  which  the  State  statute  alone 
is  operative? 

The  act  of  Congress  is  entitled,  "An  Act 
relating  to  the  liability  of  common  carriers  by 
railroad    to    their    employees  in  certain  cases", 


the  pertinent  provisions  of  which  are  contained 
in  Section  i,  which  is  as  follows: 

"Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That 
every  common  carrier  by  railroad  while 
engaging  in  commerce  between  any  of  the 
several  states  and  territories,  .  .  . 
shall  be  liable  in  damages  to  any  person 
suffering  injury  while  he  is  employed  by 
such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,  to  his  or 
her  personal  representative,  for  the  benefit 
of  the  surviving  widow  or  husband  and 
children  of  such  employee;  and,  if  none, 
then  of  such  employee's  parents;  and,  if 
none,  then  to  the  next  of  kin  dependent 
upon  such  employee,  for  such  injury  or 
death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves  or  other  equip- 
ment."    (The  italics  are  ours.) 

Section  86  (c)  of  Chapter  176  of  the  Laws 
of  1913  of  the  State  of  California,  said  statute 
being  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act,  under  the  compensation 
provisions  of  which  the  claim  in  this  case  was 
originally  made,  is  as  follows: 

"This  Act  shall  not  be  construed  to  ap- 
ply to   employers  or  employments   which, 


according  to  law,  are  so  engaged  in  inter- 
state commerce  as  not  to  be  subject  to  the 
legislative  power  of  the  State  or  to  em- 
ployees injured  while  they  are  so  en- 
gaged, except  insofar  as  this  act  may  be 
permitted  to  apply  under  the  provisions  of 
the  Constitution  of  the  United  States  or 
the  acts  of  Congress."  (The  italics  are 
ours.) 

The  important  thing  to  be  kept  in  mind  with 
reference  to  the  provisions  of  both  the  Federal 
and  State  statutes  is  the  definition  by  Congress 
in  the  Federal  statute  of  the  extent  of  the 
exercise  of  its  power  to  regulate  commerce 
with  reference  to  the  relation  of  employer  and 
employee  in  personal  injury  cases,  and  the 
limitation  expressed  by  the  State  of  the  juris- 
diction it  has  assumed  to  exercise. 

The  limitation  expressed  in  the  State  law  is 
entirely  consistent  with  the  definition  in  the 
Federal  statute;  in  fact  it  appears  to  have  been 
enacted  so  as  to  disclaim  any  jurisdiction  over 
the  class  of  personal  injury  cases  covered  by  the 
act  of  Congress  and  appears  to  have  been  en- 
acted with  the  Congressional  legislation  in 
view.  The  self-exclusion  stated  in  the  State  law 
is  expressed  in  language  very  similar  to  that 
used  in  the  act  of  Congress  defining  the  juris- 
diction asserted  by  Congress.  The  State  ex- 
cludes itself  under  two  heads.  They  are,  (i) 
In  cases  where  the  employers  and  the  employ- 


ments  are  so  engaged  in  interstate  commerce 
as  not  to  be  subject  to  the  legislative  power  of 
the  State,  and  (2)  To  employees  injured  while 
they  are  so  engaged.  Congress  asserts  juris- 
diction over  common  carriers  by  railroad  under 
two  heads.  They  are,  ( 1 )  While  engaging  in 
commerce  between  any  of  the  several  states, 
etc.  .  .  .  i.  e.,  interstate  commerce,  and 
(2)  To  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce. 
We  suggest  that  counsel  for  petitioner,  both 
in  his  memorandum  of  Points  and  Authorities 
and  in  his  opening  brief  has  to  some  extent 
misconceived  the  issue  to  be  determined  by 
this  court.  His  argument,  and  authorities  in 
support  of  his  argument,  are  directed  in  large- 
measure  to  convince  the  court  that  where  Con- 
gress, acting  within  its  constitutional  power, 
has  covered  the  field  by  legislation,  such  legis- 
lation supersedes  and  excludes  the  State  from 
the  field  covered.  No  proposition  is  supported 
by  more  abundant  authority.  The  contention 
of  respondents  is,  plainly,  that  Congress  has 
not  covered  the  entire  field  and  that  the  facts 
in  this  case  show  that  at  the  time  of  the  acci- 
dental death  of  the  employee,  Charles  B.  Ruth, 
the  Southern  Pacific  Company  was  not  using 
the  switch  engine,  upon  which  he  was  work- 
ing,  in   interstate  commerce,   nor  was   the   de- 
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ceased  employee  at  that  time  employed  in  such 
commerce. 

If  respondents  are  correct  in  this  contention, 
the  case  is  not  one  falling  within  the  terms  of 
the  Federal  statute  or  within  the  field  covered 
by  the  Federal  statute,  and  the  operation  of  the 
State  law  is  not  superseded  or  excluded,  and 
the  Commission  has  jurisdiction. 

POINTS  AND  AUTHORITIES. 
I. 

The  Act  of  Congress  Approved  April  22, 
1908,  Amended  April  5,  19 10,  Did  not 
Cover  the  Entire  Field  of  Liability  of 
Common  Carriers  by  Railroad  Engaged 
in  Interstate  Commerce  to  All  Their 
Railroad  Employees  for  Personal  Injury 
and  Death  for  Two  Reasons: 

1.  Because  Congress  did  not  have  the  power 
so  to  do  under  the  provisions  of  the  Federal 
Constitution  granting  to  Congress  the  power  to 
regulate  interstate  commerce,  and 

2.  Because  Congress  itself  has  expressly 
limited  the  extent  of  the  power  it  has  chosen 
to  exercise  by  the  provisions  of  Section  1  of 
the  Act  of  April  22,  1908. 

1.  Because  Congress  did  not  have  the  power 
so  to  do  under  the  provisions  of  the  Federal 
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Constitution  granting  to  Congress  the  power  to 
regulate  interstate  commerce. 

Since  the  decision  of  the  Employers'  Liabil- 
ity Cases,  207  U.  S.  463,  it  has  never  been 
doubted,  and  it  cannot  now  be  doubted,  that 
the  power  of  Congress,  granted  by  the  Federal 
Constitution,  to  regulate  interstate  commerce, 
with  reference  to  the  relation  of  employer  and 
employee  in  personal  injury  cases,  is  limited. 
The  Supreme  Court  of  the  United  States,  in 
that  case,  held  unconstitutional  the  first  act  of 
Congress  designed  to  cover  the  entire  field  of 
liability  on  the  part  of  carriers,  engaged  in 
interstate  commerce,  to  all  their  employees,  and, 
in  doing  so,  used  no  uncertain  language  in  ex- 
pressing the  limitations  upon  the  power  of 
Congress  under  the  Federal  Constitution.  The 
language  of  Mr.  Justice  White,  used  by  him 
to  define  the  scope  of  congressional  power,  is 
especially  apt  in  connection  with  the  case  at 
bar  (pp.  498  and  499). 

"The  act  then  being  addressed  to  all 
common  carriers  engaged  in  interstate  com- 
merce, and  imposing  a  liability  upon  them 
in  favor  of  any  of  their  employees,  without 
qualification  or  restriction  as  to  the  busi- 
ness in  which  the  carriers  or  their  em- 
ployees may  be  engaged  at  the  time  of  the 
injury,  of  necessity  includes  subjects  wholly 
outside  of  the  power  of  Congress  to  regu- 
late commerce.  Without  stopping  to  con- 
sider  the    numerous    instances   where,    al- 


though  a  common  carrier  is  engaged  in 
interstate  commerce,  such  carrier  may,  in 
the  nature  of  things,  also  transact  business 
not  interstate  commerce,  although  such 
local  business  may  indirectly  be  related  to 
interstate  commerce,  a  few  illustrations 
showing  the  operation  of  the  statute  as  to 
matters  wholly  independent  of  interstate 
commerce  will  serve  to  make  clear  the 
extent  of  the  power  which  is  exerted  by 
the  statute.  Take  a  railroad  engaged  in 
interstate  commerce,  having  a  purely  local 
branch  operated  wholly  within  a  state. 
Take  again  the  same  road  having  shops 
for  repairs,  and,  it  may  be,  for  construction 
work,  as  well  as  a  large  accounting  and 
clerical  force,  and  having,  it  may  be  stor- 
age elevators  and  warehouses,  not  to  sug- 
gest besides  the  possibility  of  its  being  en- 
gaged in  other  independent  enterprises. 
Take  a  telegraph  company  engaged  in  the 
transmission  of  interstate  and  local  mes- 
sages. Take  an  express  company  engaged 
in  local  as  well  as  in  interstate  business. 
Take  a  trolley  line  moving  wholly  within 
a  state  as  to  a  large  part  of  its  business  and 
yet,  as  to  the  remainder,  crossing  the  state 
line. 

"As  the  act  thus  includes  many  subjects 
beyond  the  power  to  regulate  commerce 
and  depends  for  its  sanction  upon  that 
authority,  it  results  that  the  act  is  re- 
pugnant to  the  constitution  and  cannot  be 
enforced  unless  there  be  merit  in  the  propo- 
sitions advanced  to  show  that  the  statute 
may  be  saved." 

(Page  502.) 
"It  remains  only  to  consider  the  conten- 
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tion  which  we  have  previously  quoted,  that 
the  act  is  constitutional,  although  it  em- 
braces subjects  not  within  the  power  of 
Congress  to  regulate  commerce,  because 
one  who  engages  in  interstate  commerce 
thereby  submits  all  his  business  concerns 
to  the  regulating  power  of  Congress.  To 
state  the  proposition  is  to  refute  it.  It 
assumes  that  because  one  engages  in  inter- 
state commerce,  he  thereby  endows  Con- 
gress with  power  not  delegated  to  it  by 
the  constitution,  in  other  words,  with  the 
right  to  legislate  concerning  matters  of 
purely  state  concern.  It  rests  upon  the 
conception  that  the  constitution  destroyed 
that  freedom  of  commerce  which  it  was 
its  purpose  to  preserve,  since  it  treats  the 
right  to  engage  in  interstate  commerce  as 
a  privilege  which  cannot  be  availed  of 
except  upon  such  conditions  as  Congress 
may  prescribe,  even  although  the  condi- 
tions would  be  otherwise  beyond  the  power 
of  Congress.  It  is  apparent  that  if  the  con- 
tention were  well  founded,  it  would  extend 
the  power  of  Congress  to  every  conceivable 
subject,  however  inherently  local,  would 
obliterate  all  the  limitations  of  power  im- 
posed by  the  constitution  and  would  de- 
stroy the  authority  of  the  states  as  to  all 
conceivable  matters,  which,  from  the  be- 
ginning, have  been,  and  must  continue  to 
be,  under  their  control  so  long  as  the 
constitution  endures." 

Mr.  Justice  Peckham,  concurring  in  the  ma- 
jority opinion,  expresses  himself  as  follows: 
(Page  504.) 
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"I  concur  in  the  proposition,  that  as  to 
traffic  or  other  matters  within  the  state, 
the  act  is  unconstitutional  and  it  cannot  be 
separated  from  that  part  which  is  claimed 
to  be  valid  as  relating  to  interstate  com- 
merce." 

2.  Because  Congress  itself  has  expressly 
limited  the  extent  of  the  power  it  has  chosen  to 
exercise  by  the  provisions  of  Section  i  of  the 
Act  of  April  22,  1908. 

There  is  a  sharp  distinction  to  be  kept  in 
mind  between  the  power  of  Congress  to  regu- 
late commerce  and  the  extent  to  which  Con- 
gress has  seen  fit  to  exercise  that  power.  In 
the  first  Employers'  Liability  Act,  declared  un- 
constitutional, Congress  made  the  candid  effort 
to  exercise  all  the  power  it  conceived  had  been 
granted  to  it  by  the  Federal  Constitution  to 
regulate  the  relation  of  master  and  servant  be- 
tween common  carriers  by  railroad  engaged  in 
interstate  commerce  and  their  employees.  The 
act  of  April  22,  1908,  was  enacted  by  Congress 
subsequent  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Employers' 
Liability  Cases  (supra),  and  was  enacted  in 
full  view  of  the  limitations  expressed  by  the 
Supreme  Court.  It  does  not,  in  terms,  or  by 
any  fair  implication,  carry  on  its  face  the  inten- 
tion of  Congress  to  exercise  all  the  power  it 
has  in  this  respect,  but  does  carry  in  express 
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terms   and   on   its   face   a   limitation   as  to   the 
exercise  of  the  powers  of  Congress. 

The  expressed  limitation  is  so  plain  that  he 
who  runs  may  read.  The  liability  for  personal 
injury  is  confined  to  cases  where  these  two 
things  concur. 

(a)  While  the  common  carrier  by  railroad 
is  engaged  in  interstate  commerce. 

(b)  While  the  injured  or  killed  employee 
is  employed  in  such  commerce. 

The  distinction  between  the  power  to  regu- 
late and  the  exercise  of  the  power  to  regulate, 
as  expressed  in  the  act  of  April  22,  1908,  has 
been  clearly  defined  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Illinois  Central 
Railroad  Company  vs.  Behrens,  administrator, 
etc.,  No.  241,  October  Term,  1913,  decided 
April  27,  1914,  but  not  yet  officially  reported. 
The  short  opinion  in  that  case  was  delivered  by 
Mr.  Justice  Van  Devanter  and  is  as  follows: 

"In  an  action  in  the  Circuit  Court  for 
the  Eastern  District  of  Louisiana,  under 
the  Federal  Employers'  Liability  Act  of 
April  22,  1908,  35  Stat.  65,  c.  149,  against 
a  railroad  company,  by  a  personal  repre- 
sentative to  recover  for  the  death  of  his 
intestate,  the  plaintiff  prevailed,  and  the 
defendant  took  the  case  by  writ  of  error 
to  the  Circuit  Court  of  Appeals.  That 
court,  desiring  instruction  upon  a  question 
of  law  arising  in  the  case,  certified  the 
question  here  under  §  239  of  the  Judicial 
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Code.     The  facts  shown  in  the  certificate 
are  these:    The  intestate  was  in  the  service 
of  the  railroad  company  as  a  member  of  a 
crew  attached  to  a  switch  engine  operated 
exclusively  within  the  city  of  New  Orleans. 
He  was  the  fireman,  and  came  to  his  death, 
while  at  his  post  of  duty,  through  a  head- 
on    collision.      The    general   work   of    the 
crew   consisted   in   moving  cars   from   one 
point  to  another  within  the  city  over  the 
company's    tracks    and    other    connecting 
tracks.     Sometimes  the  cars  were  loaded, 
at  other   times   empty,   and   at   still   other 
times  some  were  loaded  and  others  empty. 
When  loaded  the  freight  in  them  was  at 
times  destined  from  within  to  without  the 
State   or  vice   versa,    at   other   times   was 
moving   only    between    points    within    the 
State,  and  at  still  other  times  was  of  both 
classes.     When   the   cars  were   empty  the 
purpose  was  usually  to  take  them  where 
they    were    to    be    loaded    or    away    from 
where    they    had    been     unloaded.      And 
oftentimes,    following    the    movement    of 
cars,   loaded  or  empty,  to  a  given   point, 
other   cars   were    gathered    up    and    taken 
or  started  elsewhere.     In  short,  the  crew 
handled  interstate  and  intrastate  traffic  in- 
discriminately, frequently  moving  both  at 
once  and  at  times  turning  directly  from  one 
to  the  other.     At  the  time  of  trie  collision 
the  crew  was  moving  several  cars  loaded 
with  freight  which  was  wholly  intrastate, 
and  upon  completing  that  movement  was  to 
have  gathered  up  and  taken  to  other  points 
several,  other  cars  as  a  step  or  link  in  their 
transportation  to  various  destinations  with- 
in and  without  the  State.    The  question  of 
law    upon    which    the    Circuit    Court    of 
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Appeals  desires  instruction  is,  whether 
upon  these  facts  it  can  be  said  that  the 
intestate  at  the  time  of  his  fatal  injury  was 
employed  in  interstate  commerce  within 
the  meaning  of  the  Employers'  Liability 
Act. 

"Considering  the  status  of  the  railroad 
as  a  highway  for  both  interstate  and  intra- 
state commerce,  the  interdependence  of 
the  two  classes  of  traffic  in  point  of  move- 
ment and  safety,  the  practical  difficulty  in 
separating  or  dividing  the  general  work 
of  switching  crew,  and  the  nature  and 
extent  of  the  power  confided  to  Congress 
by  the  commerce  clause  of  the  Constitu- 
tion, we  entertain  no  doubt  that  the  liabil- 
ity of  the  carrier  for  injuries  suffered  by 
a  member  of  the  crew  in  the  course  of  its 
general  work  was  subject  to  regulation  by 
Congress,  whether  the  particular  service 
being  performed  at  the  time  of  the  injury, 
insolatedly  considered,  was  in  interstate  or 
intrastate  commerce.  (Baltimore  &  Ohio 
Railroad  Co.  v.  Interstate  Commerce  Com- 
mission, 221  U.  S.  612,  618;  Southern 
Railway  Co.  v.  United  States,  222  U.  S. 
20,  26;  Mondou  v.  New  York,  New  Haven 
&  Hartford  Railroad  Co.,  223  U.  S.  1  ; 
Interstate  Commerce  Commission  v.  Good- 
rich Transit  Co.,  224  U.  S.  194,  213;  Min- 
nesota Rate  Cases,  230  U.  S.  352,  432.) 
The  decision  in  Employers'  Liability 
Cases,  207  U.  S.  463,  is  not  to  the  contrary, 
for  the  act  of  June  11,  1906,  34  Stat.  232, 
c.  3073,  there  pronounced  invalid,  attempt- 
ed to  regulate  the  liability  of  every  car- 
rier in  interstate  commerce,  whether  by 
railroad  or  otherwise,  for  any  injury  to 
any  employe,  even  though  his  employment 
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had  no  connection  whatever  with  interstate 
commerce. 

"Passing  from  the  question  of  power  to 
that  of  its  exercise,  we  find  that  the  con- 
trolling provision  in  the  act  of  April  22, 
1908,  reads  as  follows:  'That  every  com- 
mon carrier  by  railroad  while  engaged  in 
commerce  between  any  of  the  several 
States  .  .  .  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such 
employe,  to  his  or  her  personal  representa- 
tive, ...  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents, 
or  employes  of  such  carrier,  or  by  reason 
of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment.'  Giving  to 
the  words  'suffering  injury  while  he  is 
employed  by  such  carrier  in  such  com- 
merce' their  natural  meaning,  as  we  think 
must  be  done,  it  is  clear  that  Congress 
intended  to  confine  its  action  to  injuries 
occurring  when  the  particular  service  in 
which  the  employe  is  engaged  is  a  part  of 
interstate  commerce.  The  act  was  so  con- 
strued in  Pedersen  v.  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.,  229  U.  S. 
146.  It  was  there  said  (p.  150)  :  'There 
can  be  no  doubt  that  a  right  of  recoverv 
thereunder  arises  only  where  the  injury  is 
suffered  while  the  carrier  is  engaged  in 
interstate  commerce  and  while  the  employe 
is  employed  by  the  carrier  in  such  com- 
merce.' Again  (p.  152)  :  'The  true  test 
always  is:     Is  the  work  in  question  a  part 
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of  the  interstate  commerce  in  which  the 
carrier  is  engaged?'  And  a  like  view  is 
shown  in  other  cases.  (Mondou  v.  New 
York,  New  Haven  &  Hartford  Railroad 
Co.,  supra;  Seaboard  Air  Line  Railway  v. 
Moore,  228  U.  S.  433;  St.  Louis,  San 
Francisco  &  Texas  Railway  Co.  v.  Seale, 
229  U.  S.  156,  158;  North  Carolina  Rail- 
road Co.  v.  Zachary,  232  U.  S.  248,  256; 
Grand  Trunk  Western  Railway  Co.  v. 
Lindsay,  ante,  p. .) 

"Here,  at  the  time  of  the  fatal  injury,  the 
intestate  was  engaged  in  moving  several 
cars,  all  loaded  with  intrastate  freight, 
from  one  part  of  the  city  to  another.  That 
was  not  a  service  in  interstate  commerce, 
and  so  the  injury  and  resulting  death  were 
not  within  the  statute.  That  he  was  ex- 
pected, upon  the  completion  of  that  task, 
to  engage  in  another  which  would  have 
been  a  part  of  interstate  commerce  is 
immaterial  under  the  statute,  for  by  its 
terms  the  true  test  is  the  nature  of  the 
work  being  done  at  the  time  of  the  injury. 

"The  question  is  accordingly  answered 
in  the  negative." 

The  limited  exercise  by  Congress  of  its 
power  to  regulate  interstate  commerce  has 
been  recognized  in  all  the  recently  decided 
cases  in  the  Supreme  Court  of  the  United 
States.  (Pederson  vs.  Delaware,  Lackawanna 
&  Western  Railroad  Company,  229  U.  S.  146; 
Mondou  vs.  New  York,  New  Haven  &  Hart- 
ford Railroad,  223  U.  S.  1 ;  St.  Louis,  San 
Francisco  &  Texas  Railway  Company  vs.  Seale, 
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229  U.  S.   156,   158;  North   Carolina  Railroad 
Company  vs.  Zachary,  232  U.  S.  248,  256.) 

If  it  is  not  competent  for  Congress  to  cover 
the  entire  field,  and  Congress  has  expressly 
limited  the  field  in  which  it  has  legislated, 
there  does  remain  room  for  the  operation  of 
the  State  law. 

"Interstate  carriers,  in  the  absence  of  a 
Federal  statute  providing  a  different  rule, 
are  answerable  according  to  the  law  of  the 
State  for  non-feasance  or  misfeasance 
within  its  limits." 

Chicago,  Milwaukee  &  St.  Paul  Rail- 
way vs.  Solan,  169  U.  S.  133,  137; 

Pennsylvania  Railway  Company  vs. 
Hughes,  199  U.  S.  477,  491; 

Martin  vs.  Pittsburgh  &  Lake  Erie 
Railroad    Company,    203    U.    S.    284, 

294; 
Southern  Pacific  Company  vs.  Schuyler, 

227  U.  S.  601,  613; 
Minnesota  Rate  Cases,  230  U.  S.  352. 

"And  the  legislation  of  the  states,  safe- 
guarding life  and  property,  and  promot- 
ing comfort  and  convenience  within  its 
jurisdiction,  may  extend  incidentally  to  the 
operations  of  the  carrier  in  the  conduct  of 
interstate  business,  provided  it  does  not  sub- 
ject that  business  to  unreasonable  demands 
and  is  not  opposed  to  Federal  legisla- 
tion." 

Smith  vs.  Alabama,  124  U.  S.  465; 
Hemmington  vs.  Georgia,  163  U.  S.  299; 
New   York,  New  Haven  and  Hartford 
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Railroad  Company  vs.  New  York,  165 
U.  S.  628; 

Lake  Shore  &  Michigan  Southern  Rail- 
way Company  vs.  Ohio,  173  U.  S.  285; 

Missouri  Pacific  Railway  Company  vs. 
Larrabee  Mills,  211  U.  S.  612; 

Missouri  Pacific  Railway  Company  vs. 
Kansas,  216  U.  S.  262; 

Minnesota  Rate  Cases,  230  U.  S.  3152. 

II. 

To  bring  the  case  within  the  terms  of  the 
Federal  act  these  things  must  concur: 

1.  The  carrier  must  be  using  the  particular 
instrumentality  in  its  business  of  engaging  in 
interstate  commerce  at  the  specific  time  and  in 
the  specific  circumstances  under  which  the 
injury  occurs. 

2.  The  particular  service  in  which  the  em- 
ployee is  engaged  at  the  specific  moment  of  his 
injury  must  be  a  service  in  interstate  commerce. 

The  two  rules  above  stated  are  deduced  from 
the  decision  of  Mr.  Justice  Van  Devanter 
(supra)  in  the  case  of  Illinois  Central  Rail- 
road Company  vs.  Behrens,  from  which  the  fol- 
lowing is  again  quoted : 

"Here,  at  the  time  of  the  fatal  injury  the 
intestate  was  engaged  in  moving  several 
cars,  all  loaded  with  intrastate  freight  from 
one  part  of  the  city  to  another.  That  was 
not  a  service  in  interstate  commerce  and  so 
the   injury  and   resulting   death   were   not 
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within  the  statute.  That  he  was  expected, 
upon  the  completion  of  that  task,  to  engage 
in  another  which  would  have  been  a  part 
of  interstate  commerce  is  immaterial  under 
the  statute,  for  by  its  terms  the  true  test 
is  the  nature  of  the  work  being  done  at 
the  time  of  the  injury." 

So  far  as  the  writer  of  this  brief  has  been 
able  to  discover  in  the  course  of  an  exhaustive 
examination  of  the  cases  decided  by  the  Fed- 
eral courts,  there  is  laid  down  for  the  first  time 
in  the  Behrens  case  the  rule  that  the  status 
of  the  employee  is  to  be  determined  solely  by 
the  nature  of  the  service  he  is  then  and  there 
performing  when  injured.  Theretofore  the 
Federal  courts  had  expressed  the  test  to  be 
whether  the  thing  being  done  was  a  "part"  of 
interstate  commerce.  The  rule  thus  formulated 
was  vague  and  unsatisfactory  in  its  application 
for  the  reason  that  it  was  always  fairly  open 
to  argument  whether  or  not  the  whole  situa- 
tion was  related  to  interstate  commerce  in  the 
sense  that  it  was  a  part  of  the  commerce.  The 
Behrens  case  Lays  down  a  more  specific  rule 
in  making  the  application  of  the  Federal  stat- 
ute depend  upon  the  particular  service  being 
performed  by  the  employee  with  reference  to 
the  particular  service  being  performed  by  the 
railroad.  These  things  fix  the  status  of  the 
employee. 
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Counsel  for  petitioner  has  contended  that 
the  status  of  the  employee  is  to  be  fixed  upon 
general  considerations  as  a  railroad  employee. 
That  is  exactly  the  position  expressed  by  the 
United  States  District  Court  in  the  Behrens 
case  below,  reported  in  192  Fed.  581.  This  is 
the  language  of  Foster,  J. : 

"I  consider  that  the  usual  and  ordinary 
employment  of  the  decedent  in  interstate 
commerce,  mingled  though  it  may  be  with 
employment  in  commerce  which  is  wholly 
intrastate,  fixes  his  status,  and  fixes  the 
status  of  the  railroad,  and  the  mere  fact 
that  the  accident  occured  while  he  was  en- 
gaged in  work  on  an  intrastate  train,  rather 
than  a  few  minutes  earlier  or  later,  when 
he  might  have  been  engaged  on  an  inter- 
state train  is  immaterial.  If  he  was  en- 
gaged in  two  occupations  that  were  so 
blended  as  to  be  inseparable,  and  where 
the  employee  himself  has  no  control  over 
his  own  actions  and  cannot  elect  as  to  his 
employment,  the  court  should  not  attempt 
to  separate  and  distinguish  between  them." 

This  view  of  the  lower  court  was  wholly 
overruled  by  the  Supreme  Court  of  the  United 
States  upon  appeal  in  the  same  case. 

It  is  unfortunate  that  the  act  of  Congress  of 
ApriL  22,  1908,  has  created  a  situation  where  it 
is  necessary  to  scrutinize  the  circumstances  of 
every  injury  or  death  of  an  employee  of  a  com- 
mon carrier  by  railroad  to  determine  whether 
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or  not  it  falls  within  the  terms  of  the  statute, 
for  the  reason  that  the  railroads  cannot  de- 
termine the  hazard  in  advance  of  the  occur- 
rence, because  they  have  no  way  to  determine 
whether  the  liability,  if  any,  is  to  be  fixed  under 
the  Federal  statute  or  under  the  State  law.  But 
the  hardship  cannot  alter  the  case.  The  fault 
lies  in  the  legislation. 


III. 


THE  CASE  AT  BAR  IS  TO  BE  DIS- 
TINGUISHED FROM  ALL  THE  CASES 
HERETOFORE  DECIDED  BY  THE 
FEDERAL  COURTS  RESPECTING  RE- 
PAIRS TO  EQUIPMENT. 

In  order  to  make  the  contentions  of  the  re- 
spondents clear  to  the  court  it  is  necessary  to 
draw  some  very  fine  but  very  real  distinctions 
between  the  instant  case  and  the  cases  decided 
by  the  Federal  courts  holding  that  repair  cases 
come  within  the  terms  of  the  Federal  act.  The 
Federal  courts  themselves  have  become  in- 
volved in  confusion  in  construing  the  Federal 
statute  with  reference  to  particular  cases  and 
have  recognized  the  necessity  of  drawing  very 
fine  distinctions  in  some  of  the  decided  cases. 

Darr  vs.  Baltimore   and    Ohio    Railroad 
Company,  197  Fed.  665. 
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In  every  one  of  the  cases  decided  by  the 
Federal  courts,  relied  upon  by  counsel  for  the 
petitioner,  the  instrumentality  being  repaired 
either  (i)  Remained  in  use,  or  (2)  At  the 
specific  time  of  the  injury  was  then  being 
used,  or  (3)  Was  regularly  and  habitually  used 
only  in   interstate   commerce. 

No  one  or  more  of  these  conditions  exist  in 
the  instant  case.  Switch  engine  No.  n  73  had 
not  remained  in  use.  It  had  been  temporarily 
withdrawn  from  use  several  days  before  the 
accident,  and  was  not  restored  to  service  for 
several  days  after  the  accident.  It  was  not 
then  being  used.  It  was  entirely  out  of  use. 
It  was  not  being  used  in  any  service  of  the  rail- 
road company  in  any  kind  of  commerce.  It 
was  not  used  regularly  and  habitually  in  inter- 
state commerce  when  in  use,  but  indiscrimin- 
ately in  handling  both  kinds  of  commerce,  as 
was  the  situation  in  the  Behrens  case  (supra). 
It  might  have  been,  and  in  fact  was,  later  on 
to  be  used  in  some  kind  of  commerce,  presum- 
ably as  it  had  been  used  theretofore,  but  what 
was  going  to  be  done  was  immaterial  under  the 
express  rule  laid  down  in  the  Behrens  case. 

No  case  has  been  decided  by  the  Supreme 
Court  of  the  United  States,  or  any  of  the 
lower  Federal  courts,  that  cannot  be  readily 
distinguished  from  the  case  at  bar  with  one 
exception  and  that  is  the  case  of  the  Illinois 
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Central  Railroad  Company  vs.  Behrens  (supra), 
which  is  practically  on  all  fours  with  the  case 
at  bar  and  in  which  the  Supreme  Court  of  the 
United  States  took  identically  the  same  view 
of  the  Federal  statute  as  has  been  taken  by  the 
Industrial  Accident  Commission. 

So  far  as  the  Federal  cases  bear  upon  the 
question  in  the  case  at  bar  they  will  be  taken 
up  and  distinguished  here  as  follows: 

I.  In  the  Pedersen  case,  229  U.  S.  152,  the 
court  says : 

"Of  course,  we  are  not  here  concerned 
with  the  construction  of  tracks,  bridges, 
engines  or  cars  which  have  not  as  yet  be- 
come instrumentalities  in  such  commerce, 
but  only  with  the  work  of  maintaining 
them  in  proper  condition  after  they  have 
become  such  instrumentalities  and  during 
their  use  as  such." 

(Page  151): 

"But  independently  of  the  statute,  we  are 
of  opinion  that  the  work  of  keeping  such 
instrumentality  in  a  proper  state  of  repair 
while  thus  used  (in  interstate  commerce) 
is  so  closely  related  to  such  commerce  as 
to  be  in  practice  and  in  legal  contemplation 
a  part  of  it." 

The  case  was  one  in  which  the  employee  lost 
his  life  while  carrying  materials  for  the  repair 
of  a  bridge.  It  will  be  noted  that  the  instru- 
mentality was    then   being   used    and    that   the 
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fatality  occurred  during  the  use  of  the  instru- 
mentality in  both  kinds  of  commerce. 

It  is  proper  in  this  connection  to  call  to  the 
attention  of  the  court  the  dissenting  opinion  of 
Mr.  Justice  Lamar,  concurred  in  by  Justices 
Holmes  and  Lurton,  in  which  he  uses  the  fol- 
lowing language: 

"It  is  conceded  that  a  line  must  be  drawn 
between  those  employees  of  the  carrier  who 
are  employed  in  commerce  and  those  en- 
gaged in  other  departments  of  its  busi- 
ness. It  must  be  drawn  so  as  to  take  in  on 
one  side  those  engaged  in  transportation 
which  is  commerce;  otherwise  there  is  no 
logical  reason  why  it  should  not  include 
every  agent  of  the  company." 

2.  In  the  Seale  case,  229  U.  S.  156,  the 
movement  of  freight  within  the  terminal  was 
a  movement  of  interstate  freight,  i.  e.,  from 
without  the  State  of  Texas  to  within  the  State 
of  Texas.  The  switching  of  the  cars  was  not 
held  to  be  interstate  commerce  and  it  is  not 
necessarily  so  (see  page  161).  Switching  is 
said  to  be  interstate  only  in  immediate  connec- 
tion with  distributing  cars  in  a  terminal  when 
the  cars  came  through  in  an  interstate  train. 
The  act  of  switching  is  not  the  test.  What  is 
being  switched  at  the  time  is  the  test,  as  laid 
down  in  the  Behrens  case. 

3.  In  the  case  of  Norfolk  and  Western  Rail- 
road Company  vs.  Earnest,  229  U.  S.   114,  the 


25 

employee  was  admittedLy  engaged  in  interstate 
commerce. 

4.  In  the  Zachary  case,  232  U.  S.  248,  the 
employee  was  employed  upon  an  interstate  train 
and  the  case  clearly  comes  within  the  Federal 
statute.  While  the  injury  occurred  on  an  intra- 
state road,  the  road  was  leased  to  an  interstate 
carrier  and  the  law  of  the  forum  made  the 
lessor  liable  for  the  defaults  of  the  lessee  road. 

5.  In  Walsh  vs.  New  York,  New  Haven 
and  Hartford  Railroad  Company,  223  U.  S.  5, 
the  plaintiff  was  engaged  in  replacing  a  draw- 
bar on  one  of  the  defendant's  cars  then  in  use 
in  interstate  commerce  and  was  clearly  a  case 
within  the  statute. 

6.  In  the  case  of  Michigan  Central  Railroad 
Company  vs.  Vreeland,  227  U.  S.  59,  the 
Supreme  Court  simply  defines  the  admitted 
power  of  Congress  to  regulate  commerce,  but 
does  not  define  the  extent  of  its  exercise  in  the 
act  of  April  22,  1908.  Counsel  for  the  peti- 
tioner has  relied  most  strongly  upon  this  case 
in  support  of  the  contention  made  by  him.  We 
respectfully  insist  that  the  case  is  of  no  value 
whatever  as  in  any  measure  determining  the 
question  in  the  case  at  bar,  in  this,  that  the 
court  did  not  attempt  to  define,  because  there 
was  no  occasion  to  define,  the  status  of  an  em- 
ployee with  reference  to  whether  or  not  at  the 
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specific  time  and  place  of  the  injury  or  death  he 
was  engaged  in  interstate  commerce. 

7.  In  the  case  of  Eng  vs.  Southern  Pacific 
Company,  210  Fed.  92,  the  employee  was  en- 
gaged in  repairing  sheds  which  were  then  being 
used  in  both  kinds  of  commerce.  It  is  clearly 
ruled  by  the  Pedersen  case  and  is  correct.  (See 
last  paragraph,  page  94.) 

8.  In  the  case  of  Darr  vs.  Baltimore  and 
Ohio  Railroad  Company,  197  Fed.  665,  the 
plaintiff  was  making  "running  repairs"  on  a 
tender  of  an  engine  "habitually  and  regularly 
engaged  in  interstate  commerce".  The  follow- 
ing from  the  decision  of  the  court  in  the  Darr 
case  is  significant  in  connection  with  this  case: 

"In  this  case  the  engine  was  at  the  time 
of  the  accident  habitually  used  in  interstate 
commerce  and,  apparently,  from  the  testi- 
mony, in  no  other  kind  of  commerce.  It 
was  not  withdrawn  from  service. 

"Judge  Rudkin  suggests  in  Lamphere  v. 
Oregon  Railway  and  Navigation  Company, 
193  Fed.  248,  that  among  the  railroad  em- 
ployees not  protected  by  the  act  are  those 
engaged  in  the  repair  of  engines  and  cars 
which  have  been  removed  from  the  service. 

"In  this  case  no  such  removal  has  taken 
place.  The  engine  came  in  from  its  inter- 
state commerce  run  as  usual,  and  appar- 
ently went  out  as  usual.  The  repairs  which 
the  plaintiff  was  making  to  it  were  of 
the  ordinary  trivial  kind  which  must  be, 
and  habitually  are,  made  from  day  to  day 
without  in   any  wise  interfering  with  the 
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ordinary  and  profitable  use  of  the  equip- 
ment. At  the  time  of  the  accident  I  am 
persuaded  the  locomotive  and  tender  were 
instruments  of  interstate  commerce  as  those 
words  are  used  by  the  Supreme  Court.  A 
very  slight  change  of  the  facts  might  doubt- 
less have  taken  the  plaintiff  out  of  the  pro- 
tection of  the  act." 

The  court  in  the  Darr  case  made  the  same 
suggestion  that  the  writer  of  this  brief  has  made 
at  the  opening  of  this  paragraph,  to  wit: 

"Doubtless  in  the  administration  of  this 
act  it  will  be  necessary  often  to  draw  some 
very  fine  distinctions." 

9.  In  the  case  of  Lamphere  vs.  Oregon  Rail- 
way and  Navigation  Company,  196  Fed.  336, 
the  court  said: 

"The  deceased  when  he  was  killed  was 
not  only  on  his  way  to  work  for  his  em- 
ployer, but  he  was  proceeding  under  the 
direct  and  peremptory  command  of  the 
railway  company  to  do  a  designated, 
specific  act  in  the  service  of  the  company, 
to  wit,  to  move  a  train  then  engaged  in  in- 
terstate commerce  (page  340).  Under  the 
imperative  command  of  his  employer,  the 
deceased  was  on  his  way  to  relieve,  in  the 
capacity  of  a  fireman,  the  crew  of  a  train 
which  was  carrying  interstate  commerce 
and  the  effect  of  his  death  was  to  hinder 
and  delay  the  movement  of  that  train." 

10.  Zikos  vs.  Oregon  Railway  and  Naviga- 
tion Company,  179  Fed.  893.     In  this  case  the 
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employee  was  engaged  in  repairing  a  main  line 
track,  plainly  engaged  in  interstate  commerce, 
and  the  case  is  ruled  by  the  Pederson  case,  i.  e., 
the  instrumentality  was  never  withdrawn  from 
use  but  was  being  continuously  used  in  inter- 
state commerce. 

The  court  in  this  case  used  the  following 
language  by  way  of  dictum: 

"No  doubt  there  may  be  situations,  in- 
deed we  have  the  highest  authority  for  it, 
(Employers'  Liability  Cases,  207  U.  S. 
495),  when  instrumentalities  that  may 
be  used  for  interstate  or  intrastate  traffic, 
or  both,  but  which  at  the  time  are  not  being 
used  for  either  as  when  engines  or  cars 
are  undergoing  repair  or  in  cases  of 
clerical  work  when  the  acts  or  things  done 
are  not  physically  or  otherwise  directly 
connected  with  the  moving  of  traffic,  where 
there  could  be  no  ground  for  claiming 
liability  under  the  act  of  Congress,  even 
though  the  carrier  in  fact  be  engaged  in 
interstate  as  well  as  local  traffic." 

No  language  could  be  more  apt  with  refer- 
ence to  the  case  at  bar. 

11.  Colasurdo  vs.  Central  Railroad  of  New 
Jersey,  180  Fed.  832.  The  employee  in  this 
case  was  engaged  in  repairing  a  switch  in  the 
railroad  yard  which  was  used  for  both  kinds  of 
commerce  and  remained  in  use.  It  is  clearly 
ruled  by  the  Pedersen  case. 

12.  San  Pedro,  Los  Angeles   &  Salt  Lake 
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Railway  Company  vs.  Davidie,  210  Fed.  870. 
The  employee  was  a  section  hand  on  his  way 
from  his  day's  work  of  ballasting  the  main 
track,  which,  of  course,  remained  in  use.  He 
was  riding  on  a  hand  car  under  the  orders  of 
the  foreman.  The  case  is  clearly  ruled  by 
the  Pedersen  case,  the  employee  being  engaged 
in  interstate  commerce. 

13.  Law  vs.  Illinois  Central  Railroad  Com- 
pany, 208  Fed.  869.  This  case  is  not  to  be  re- 
garded as  having  any  ruling  force  in  the  case 
at  bar  for  two  reasons: 

1.  Because  repairs  in  the  round  house 
were  being  done  upon  an  engine  used  regu- 
larly in  interstate  commerce. 

2.  Because  it  cannot  stand  beside  the 
Behrens  case,  for  the  reason  that  it  lays 
down  a  contrary  rule,  and  it  bases  the  de- 
cision upon  this  language: 

"It  (the  engine  in  the  round  house) 
clearly  did  not  lose  its  interstate  character 
from  the  mere  fact  that  it  was  not  at  the 
time  actually  engaged  in  interstate  move- 
ment." 

The  Behrens  case  lays  down  exactly  the  op- 
posite rule.     The  Law  case  was  not  appealed. 

The  court  in  the  Law  case  used  the  follow- 
ing language: 

"But  the  crucial  question  remains 
whether  the  engine,  at  the  time  the  work 
in  question  was  being  done,  was  so  far 
withdrawn    from    commerce    as    that    the 
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work  of  repair  was  not  a  part  of  the  inter- 
state commerce  in  which  the  defendant 
was  engaged.  The  authorities  so  far  cited 
are  not  directly  decisive  of  this  specific 
question.  In  the  Colasurdo  case  the  switch 
and  track  were  still  in  use.  The  bridge  in 
the  Pedersen  case  does  not  affirmatively  ap- 
pear to  have  been  actually  out  of  use.  In 
the  Walsh  case  the  car  was  apparently  still 
upon  a  track  in  the  railroad  yard,  although 
it  was  of  course  temporarily  out  of  use  dur- 
in  the  replacement  of  the  draw  bar.    .    .    . 

"Approaching  more  nearly  the  specific 
question  presented,  there  can  be  no  doubt 
that  railroad  employees  are  within  the  pro- 
visions of  the  Employers1  Liability  Act 
while  engaged  in  the  repair  of  engines, 
cars,  bridges,  tracks  and  switches  actually 
in  use  in  interstate  commerce." 
(Page  872) 

"Is  not  the  test  whether  the  withdrawal 
is  merely  temporary  in  character?" 

It  is  submitted  that  the  court  in  the  Law 
case,  last  above  considered,  has,  in  the  first  in- 
stance, given  clear  recognition  to  the  con- 
tentions made  in  the  case  at  bar  by  the  respond- 
ents and  has  then  proceeded  to  lay  down  an 
erroneous  criterion  by  which  to  test  the  ques- 
tion as  to  whether  or  not  a  concrete  case  will 
fall  within  the  terms  of  the  Federal  statute. 
We  insistently  contend  that  when  the  lower 
Federal  court  in  the  Law  case  asked  the  ques- 
tion: "Is  not  the  test  whether  the  withdrawal  is 
merely  temporary  in  character?"  and  answered 
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this  question  in  the  affirmative,  it  was  wholly  in 
error.  We  make  this  statement  in  view  of  the 
decision  in  the  Behrens  case,  which  rules  the 
Law  case.  If  it  were  true  that  the  temporary 
withdrawal,  for  repair,  of  a  switch  engine  from 
use  in  interstate  commerce,  or  from  use  in  both 
kinds  of  commerce  indiscriminately,  does  not 
take  the  case  without  the  operation  of  the  Fed- 
eral statute,  as  held  in  the  Law  case,  then  the 
temporary  withdrawal  of  a  switch  engine  for 
only  a  few  minutes  from  use  in  interstate  com- 
merce and  its  use  in  intrastate  commerce,  as  in 
the  Behrens  case,  would  render  the  latter  case 
erroneous.  Temporary  withdrawal  from  inter- 
state use  for  one  purpose  is  the  same  as  for  an- 
other. It  follows  that  temporary  withdrawal 
from  use  in  interstate  commerce  and  intrastate 
commerce  indiscriminately,  as  in  the  case  at 
bar,  makes  a  much  stronger  case  than  the  Su- 
preme Court  of  the  United  States  had  before 
it  under  the  facts  in  the  Behrens  case,  for  here 
there  was  a  temporary  withdrawal  from  use  in 
any  kind  ni  commerce,  extending  over  a  period 
of  one  week,  while  in  the  Behrens  case  the 
switch  engine  employed  indiscriminately  in 
both  kinds  of  commerce  was  withdrawn  from 
use  in  interstate  commerce  for  one  movement 
of  intrastate  commerce  and  was  to  proceed  im- 
mediately after  the  completion  of  that  move- 
ment to  the  movement  of  interstate  commerce. 
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14.  Taylor  vs.  Taylor,  No.  224,  October 
Term,  191 3,  decided  by  United  States  Supreme 
Court  February  24,  1914. 

We  respectfully  insist  that  counsel  for  the 
petitioner  has  again  shot  wide  of  the  mark  in 
citing  this  case  to  the  court  as  having  any  de- 
cisive force  in  the  case  at  bar.  The  case  is 
clearly  correct  as  holding  that  when  once  a 
case  is  found  to  fall  within  the  terms  of  the 
Federal  statute,  under  the  provisions  of  Section 
1  thereof,  it  is  entirely  governed  in  all  its  as- 
pects by  the  provisions  of  the  act  of  Congress, 
and  inasmuch  as  the  act  of  Congress  defines 
the  beneficiaries  and  confers  a  new  right  by 
Federal  legislation,  no  other  person  than  those 
categorically  named  can  benefit  by  a  judgment 
obtained  under  the  Federal  law. 

This  is  also  a  case  following  the  long  line  of 
Supreme  Court  decisions  holding  that  Federal 
legislation  within  constitutional  limits  super- 
sedes and  excludes  the  operation  of  State  laws. 

15.  Seaboard  Airline  vs.  Horton,  No.  691, 
October  Term,  1913,  decided  April  27,  1914. 

This  case  is  another  stray  shot  out  of  the 
broadside  fired  by  counsel  for  petitioner.  It 
was  a  case  clearly  falling  within  the  Federal 
statute  under  the  express  provisions  of  Section 
1.  The  employee  was  engaged  in  interstate 
commerce.  This  being  so,  it  was  to  be  decided 
solely  with  reference  to  the  provisions  of  the 
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Federal  statute.  Under  the  provisions  of  Sec- 
tion 4  of  the  Federal  act  the  defense  of  assump- 
tion of  risk  is  abolished,  "in  any  case  where 
the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  such  em- 
ployee". The  death  of  the  employee  in  this 
case  was  caused  by  a  defective  water  gauge  on 
the  engine  while  he  was  employed  in  interstate 
commerce.  Water  gauges  are  not  covered  by 
the  Safety  Appliance  Act.  The  decision  is 
clearly  correct  in  holding  that  the  common  law 
defense  of  assumption  of  risk  was  available  to 
the  defendant  inasmuch  as  the  facts  of  the  case 
brought  it  within  the  operation  of  the  Federal 
statute,  making  it  a  case  for  cognizance  by  the 
courts  under  the  Federal  act  only,  and  it  ap- 
pearing that  the  case  was  not  one  in  which  Con- 
gress had  abolished  the  defense  of  assumption 
of  risk.  It  simply  means  that  once  finding  a 
case  to  fall  within  the  terms  of  Section  i  the 
whole  case  is  governed  by  the  Federal  law. 

1 6.  Erie  Railroad  Company  vs.  State  of  New 
York,  No.  266,  October  Term,  1913,  decided 
by  the  Supreme  Court  of  the  United  States 
May  25,  1914. 

This  case  does  not  hit  the  mark  for  the  same 
reasons  as  have  been  presented  to  the  court  in 
connection  with  the  two  cases  last  above  dis- 
cussed.    The  court  found  the  case  within  the 
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express  terms  of  the  first  section  of  the  act  of 
Congress  of  April  22,  1908,  and  simply  fol- 
lowed the  well  established  rule  that  the  opera- 
tion of  the  New  York  law  was  superseded  and 
excluded  by  the  Federal  legislation. 

IV. 

It  is  not  contended  by  the  respondents  in  this 
matter  that  the  provisions  of  Section  84  (c)  of 
Chapter  176  of  the  Laws  of  1913,  as  follows: 

"(c)  The  findings  and  conclusions  of 
the  commission  on  questions  of  fact  shall 
be  conclusive  and  final  and  shall  not  be 
subject  to  review;  such  questions  of  fact 
shall  include  ultimate  facts  and  the  find- 
ings and  conclusions  of  the  commission. 
The  commission  and  each  party  to  the  ac- 
tion or  proceeding  before  the  commission 
shall  have  the  right  to  appear  in  the  re- 
view proceeding.  Upon  the  hearing  the 
court  shall  enter  judgment  either  affirm- 
ing, modifying  or  setting  aside  the  order, 
decision  or  award." 

precludes  a  review  by  the  Supreme  Court  in 
cases  involving  mixed  questions  of  law  and  fact, 
as  here.  We  have  only  to  say  that  the  com- 
mission necessarily  found  that  the  facts  with 
reference  to  the  employment  in  which  the  de- 
ceased employee  was  engaged  at  the  time  of  his 
death  was  not  an  employment  in  interstate  com- 
merce.   This  was  a  question  of  fact  in  the  first 
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instance,  requisite  to  be  found  in  order  that 
the  Commission  might  assign  a  reason  for  the 
exercise  of  its  jurisdiction.  Insofar  as  the  find- 
ing involves  a  question  of  law,  i.  e.,  a  question 
of  statutory  construction,  it  is  reviewable  and 
should  be  reviewed  in  this  proceeding  in  con- 
nection with  the  question  of  jurisdiction  in  the 
first  instance. 

SUMMARY. 

i.  Congress  has  not  covered  the  entire  field 
of  liability  for  personal  injuries  suffered  by  the 
employees  of  common  carriers  by  railroad  by 
the  act  of  Congress  of  April  22,  1908. 

2.  Congress  has  only  covered  the  field  in 
cases  where  the  injury  or  death  occurs,  (1) 
While  the  carrier  is  engaged  in  using  the  par- 
ticular instrumentality  in  a  specific  act  of  inter- 
state commerce,  and  (2)  While  the  employee 
is  performing  a  specific  service  in  interstate 
commerce. 

3.  The  status  of  the  parties,  to  determine 
jurisdiction,  is  not  defined  upon  general  con- 
siderations but  upon  specific  considerations,  as 
set  forth  in  paragraph  2  above. 

4.  As  to  employees  repairing  instrumental- 
ities when  injured  or  killed  there  are  these  tests: 

(a)  Did  the  instrumentality  remain  in  use 
in  interstate  commerce? 
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(b)  Was  the  instrumentality  at  the  specific 
time,  place  and  circumstances  of  the  injury, 
then  being  used  in  interstate  commerce? 

5.  These  conclusions  are  abundantly  sup- 
ported by  the  decisions  of  the  Federal  courts, 
more  particularly  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Behrens  case. 

6.  In  view  of  these  established  rules,  the 
death  of  Charles  B.  Ruth  falls  without  the 
Federal  statute,  is  covered  under  the  State  law, 
and  the  Industrial  Accident  Commission  prop- 
erly and  lawfully  entertained  jurisdiction  and 
rendered  its  award  in  the  first  instance. 

PART  II. 

Constitutional  Questions. 

STATEMENT. 

The  writer  of  this  Brief  is  admittedly  some- 
what at  a  loss  to  comprehend  the  extent  to 
which  he  is  called  upon  to  present  Brief  and 
Argument  under  this  head,  and  within  the  is- 
sues before  the  Court  for  determination,  as 
made  up  by  the  Petition  and  Answer  in  this 
cause.  The  limited  constitutional  question 
raised  and  discussed  by  counsel  for  petitioner, 
at  page  20  of  his  first  Memorandum  of  Points 
and  Authorities,  is  clearly  presented  to  the 
Court,  and  inasmuch  as  it  is  within  the  issues, 
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will  be  given  first  consideration;  that  is,  the 
contention  that  the  petitioner,  by  the  State  leg- 
islation, is  denied  the  equal  protection  of  the 
laws  in  contravention  of  the  provisions  of  Sec- 
tion i  of  Article  XIV  of  the  Federal  Consti- 
tution. 

The  confusion  is  caused  by  the  effort  of  amici 
curiae  to  interject  a  constitutional  question 
under  the  State  Constitution,  not  clearly  refer- 
able to  any  issue  made  by  the  Petition  and 
Answer;  that  is,  the  question  whether  or  not 
the  Boynton  Law  is  unconstitutional,  as  con- 
travening the  provisions  of  Article  IV,  Section 
25,  Subdivision  33  of  the  State  Constitution, 
prohibiting  special  or  class  legislation.  The 
insistence  by  counsel  amici  curiae  upon  taking 
up  this  question  outside  the  record  for  opinion 
and  decision  in  this  proceeding,  will  render  it 
necessary  for  counsel  for  respondents  to  give 
the  question  his  second  attention,  reserving, 
however,  with  the  permission  of  the  Court, 
the  privilege  of  exhausting  the  subject  by  fur- 
ther Brief  and  oral  argument  on  the  specific 
point,  should  the  Court  deem  it  necessary  or 
proper  to  pass  upon  the  question  in  this  pro- 
ceeding, and  should  there  be  any  doubt  in  the 
mind  of  the  Court  as  to  the  constitutionality 
of  the  law. 
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THE  PETITIONER  IS  NOT  DENIED 
THE  EQUAL  PROTECTION  OF  THE 
LAWS,  AS  CLAIMED  BY  IT,  CON- 
TRARY TO  THE  PROVISIONS  OF  SEC- 
TION i,  ARTICLE  XIV,  OF  THE  FED- 
ERAL CONSTITUTION. 

Counsel  for  the  petitioner  has  not  insisted 
very  strongly  upon  the  constitutional  question 
raised  by  him  in  this  proceeding.  His  prin- 
cipal contention  is  stated  on  page  21  of  his 
Memorandum  of  Points  and  Authorities,  as 
follows: 

"Granted  the  economical  soundness  of 
the  Act,  that  these  considerations  are  of 
advantage  to  employers  cannot  be  denied, 
but  interstate  carriers,  by  the  theory  which 
respondents  must  adopt  in  this  proceeding 
if  they  contest  it,  are  deprived  of  the  most 
substantial  of  these  advantages  by  being 
subjected  to  damages  within  the  sound  dis- 
cretion of  the  jury,  in  cases  which  fall 
under  the  Federal  Act,  this  liability  en- 
hanced by  the  consequences  of  the  Act 
depriving  the  carrier  of  common-law  de- 
fenses. Subjected  to  this  unlimited  liabil- 
ity in  cases  of  negligence,  no  matter  how 
slight,  the  carrier  is  also,  under  the  theory 
which  respondents  must  adopt,  subjected 
to  an  additional  insurance  liability  in  cases 
of  non-negligence,  which  under  the  theory 
of   the  Act  the   limitation   of   liability   in 
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cases  of  negligence  was  intended  to  com- 
pensate. It  would  hardly  seem  to  require 
argument  to  demonstrate  the  inequality  of 
such  a  result  and  the  substantial  burden 
thereby  imposed  upon  interstate  com- 
merce." 

Counsel  for  Petitioner  has  not  at  all  stated 
the  theory  which  respondents  must  adopt  or 
have  adopted  in  connection  with  this  proposi- 
tion. If  the  Industrial  Accident  Commission 
is  correct  in  its  position  that  the  field  open  to 
the  operation  of  the  Federal  Statute,  and  the 
field  within  which  the  State  law  may  operate, 
are  divided  by  a  jurisdictional  boundary  line, 
there  can  be  no  unequal  operation  of  the  State 
law  against  the  petitioner,  in  comparison  with 
the  operation  of  the  law  upon  other  employers 
in  the  State  of  California. 

Where  Congress  is  supreme  in  the  field  in 
which  it  has  exercised  its  power,  the  State  law 
is  excluded  from  operation  in  that  field,  and  the 
petitioner  is  not  exposed  to  the  operation  of  the 
State  law.  The  State  law  is  permitted  to  oper- 
ate only  in  the  field  not  covered  by  congress- 
ional legislation.  In  that  field  the  petitioner 
is  not  exposed  to  liability  under  the  act  of  Con- 
gress. 

It  is  plain  sophistry  to  argue  that  the  peti- 
tioner is  exposed  to  unlimited  liability  under  the 
Federal  law  where  there  is  negligence,  and  at 
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the  same  time  is  exposed  to  liability  for  com- 
pensation where  there  is  no  negligence.  The 
field  covered  is  not  so  defined  by  Congress.  The 
field  covered  is  defined  without  reference  to 
whether  there  is  negligence  or  not.  That  is  a 
question  for  the  court  and  jury  to  determine  in 
each  case.  If,  in  a  case  within  the  field  defined 
by  Congress  in  the  first  section  of  the  Act  of 
April  22,  1908,  there  is  sufficient  proof  of  neg- 
ligence of  the  kind  there  defined,  there  will  be, 
or  should  be,  a  recovery  of  damages;  on  the 
other  hand,  if  in  such  case,  negligence  of  the 
kind  there  defined  is  not  alleged  and  proved, 
there  can  be  no  recovery.  A  case  once  found 
within  the  field  covered  by  Congress,  the  State 
law  has  nothing  whatever  to  say.  The  Com- 
mission and  the  State  Courts  cannot  adjudicate 
any  of  the  rights  of  the  parties,  whether  there 
is  negligence  or  not,  except,  of  course,  insofar 
as  the  State  Courts  are  given  concurrent  juris- 
diction with  United  States  Courts  to  try  and  de- 
termine issues  arising  under  the  Federal  statute. 
It  is  not  contended  that  there  is  not  confusion 
arising  out  of  the  legislation  of  Congress  and 
the  State,  for  the  reason  that  it  is  not  possible 
for  a  railroad  to  determine,  in  advance  of  an 
accidental  injury  or  death,  under  which  law  it 
will  fall,  and  it  is  therefore  impossible  for  it  to 
take  measures  in  advance  to  protect  itself  against 
possible  liability  under  one  law  or  the  other. 
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However,  this  is  a  fault  which  the  Courts  find 
in  the  legislation,  and  one  which  the  legisla- 
tures, and  not  the  courts,  must  remedy. 

It  seems  to  the  writer  of  this  Brief  that  the 
constitutional  question  raised  by  counsel  for  pe- 
titioner is  forever  set  at  rest,  by  repeated  deci- 
sions of  the  Supreme  Court  of  the  United  States, 
establishing  the  rule  laid  down  in  the  cases  of 
Ex  parte  Siebold,  ioo  U.  S.  371,  395,  and  in  In 
re  Debs,  158  U.  S.  564,  579,  where  the  follow- 
ing language  is  used: 

"This  power  (of  the  Federal  Govern- 
ment) to  enforce  its  laws  and  to  execute 
its  functions  in  all  places  does  not  dero- 
gate from  the  power  of  the  State  to  exe- 
cute its  laws  at  the  same  time  and  in  the 
same  places.  The  one  does  not  exclude 
the  other,  except  where  both  cannot  be 
executed  at  the  same  time.  In  that  case 
the  words  of  the  constitution  itself  show 
which  is  to  yield:  'This  constitution  and 
all  laws  which  shall  be  made  in  pursuance 
thereof,  .  .  .  shall  be  the  supreme 
law  of  the  land'." 

II. 

THE  WORKMEN'S  COMPENSATION, 
INSURANCE  AND  SAFETY  ACT 
(CHAPTER  176  OF  THE  LAWS  OF  1913) 
IS  NOT,  NOR  IS  ANY  PART  THEREOF, 
SPECIAL  OR  CLASS  LEGISLATION. 

The  contentions  of  counsel  amici  curiae  that 
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the  State  law  (hereinafter  called  the  Boynton 
Act)  is  unconstitutional,  fall  under  two  heads: 
i.  That  the  entire  Act  is  rendered  unconsti- 
tutional under  the  provisions  of  Article  IV, 
Section  25,  Subdivision  33  of  the  State  Consti- 
tution, prohibiting  special  or  class  legislation, 
by  reason  of  the  provisions  of  Section  14,  which 
is  as  follows: 

"Sec.  14.  The  term  'employee'  as  used 
in  sections  twelve  to  thirty-five,  inclusive, 
of  this  act  shall  be  construed  to  mean: 
Every  person  in  the  service  of  an  em- 
ployer as  defined  by  section  thirteen  hereof 
under  any  appointment  or  contract  of  hire 
or  apprenticeship,  express  or  implied, 
oral  or  written,  including  aliens  and  also 
including  minors,  but  excluding  any  per- 
son whose  employment  is  both  casual  and 
not  in  the  usual  course  of  the  trade,  busi- 
ness, profession  or  occupation  of  his  em- 
ployer, and  also  excluding  any  employee 
engaged  in  farm,  dairy,  agricultural,  viti- 
cultural  or  horticultural  labor,  in  stock 
or  poultry  raising  or  in  household  domes- 
tic service." 

2.  That  the  legislature  has  not  kept  within 
its  constitutional  authority,  or  has  not  constitu- 
tionally exercised  its  power,  as  defined  by  Sec- 
tion 21  of  Article  XX  of  the  amendment 
adopted  by  vote  of  the  people  of  the  State,  Oc- 
tober 10,  191 1,  as  follows: 

"Sec.  21.  The  legislature  may  by  ap- 
propriate legislation  create  and  enforce  a 
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liability  on  the  part  of  all  employers  to 
compensate  their  employees  for  any  in- 
jury incurred  by  the  said  employees  in 
the  course  of  their  employment  irrespec- 
tive of  the  fault  of  either  party.  The 
legislature  may  provide  for  the  settlement 
of  any  disputes  arising  under  the  legisla- 
tion contemplated  by  this  section,  by  arbi- 
tration, or  by  an  industrial  accident  board, 
by  the  courts,  or  by  either,  any  or  all  of 
these  agencies,  anything  in  this  constitu- 
tion to  the  contrary  notwithstanding." 
(Amendment  approved  October  10,  191 1.) 

The  latter  contention  is  made  on  the  theory 
that  the  amendment  to  the  Constitution  is  man- 
datory and  prohibitory  under  the  provisions  of 
Article  I,  Section  22,  as  follows: 

"Sec.  22.  The  provisions  of  this  Con- 
stitution are  mandatory  and  prohibitory, 
unless  by  express  words  they  are  declared 
to  be  otherwise." 

It  is  thought  by  counsel  amici  curiae  that  the 
legislature,  acting  upon  the  constitutional  pro- 
vision, must  have  fixed  the  liability  upon  all 
employers,  and  that  this  means  that  even  though 
the  legislature  has  fixed  the  liability  upon  all 
employers  by  section  13  of  the  Boynton  Act,  it 
must  also  vest  the  right  of  collecting  compen- 
sation in  all  employees,  and  that  therefore  Sec- 
tion 14  of  the  Boynton  Act,  excluding  from  its 
compensation  provisions  the  classes  of  employees 
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therein  specified,  is  in  contravention  of  this  con- 
stitutional amendment,  and  therefore  void. 

We  believe  it  is  susceptible  of  clear  demon- 
stration that  there  is  no  firm  ground  upon  which 
to  base  the  contentions  of  counsel,  without  ex- 
hausting argument  on  the  side  of  respondents 
and  without  exhausting  authorities  in  support 
thereof. 

With  reference  to  the  question  of  constitu- 
tional classification  by  the  legislature,  so  as  to 
avoid  the  vice  of  special  or  class  legislation,  we 
deem  it  appropriate  to  set  forth  here,  as  logi- 
cally preceding  discussion  of  the  classifications 
made  in  section  14  of  the  Boynton  Act,  those 
definite,  long-standing  and  well-established 
canons  of  constitutional  construction  laid  down 
not  only  by  the  Supreme  Court  of  the  State 
of  California  in  the  strongest  possible  terms, 
but  also  by  other  courts  of  last  resort. 

Legislative  construction  of  a  constitutional 
provision  is  a  method  of  interpretation. 

Moran  vs.  Ross,  79   Cal.    159; 

San  Luis  Obispo  Co.  vs.  Darke,  76  Cal. 

92; 
Lord  vs.  Dunster,  79  Cal.  477; 
Washington  vs.  Page,  4  Cal.  388; 
Bank  of  Woodland  vs.  Pierce,  144  Cal. 
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Where  the  right  to  determine  the  extent  and 
effect  of  a  restriction  in  the  constitution  is  ex- 
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pressly  or  by  necessary  implication  confided  to 
the  legislature,  the  judiciary  has  no  right  to  in- 
terfere with  the  legislative  construction.  No- 
gues  vs.  Douglas,  7  Cal.  65. 

An  act  of  the  legislature  is  presumed  to  be 
constitutional. 

In  re  Madera  Irr.  Dist.,  92  Cal.  96; 

People  vs.  Hayme,  83  Cal.  in; 

In  re  Finley,  1   Cal.  App.   198; 

In  re  Bunkers,  1  Cal.  App.  61 ; 

Tidal  etc.  Restoration  Co.  vs.  Kerrigan, 

150  Cal.  289; 
In  re  Spencer,  149  Cal.  396; 
Southern    Cal.    Land    Co.   vs.    Peters,    3 

Cal.  App.  478. 

A  statute  will  not  be  declared  unconstitu- 
tional, except  when  the  conflict  between  it  and 
the  constitution  is  palpable  and  incapable  of 
reconciliation. 

Stockton  etc.  R.  R.  Co.  vs.  Stockton,  41 

Cal.   147; 
People  vs.  Sassovich,   29   Cal.   480. 

Where  there  is  a  reasonable  doubt  as  to  its 
constitutionality,  its  constitutionality  should  be 
affirmed. 

University  of  California  vs.  Bernard,  57 

Cal.  612; 
Bourland  vs.  Hildreth,  26  Cal.  161. 

An  act  is  to  be  so  construed,  if  possible,  as  to 
make    it    constitutional. 
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French  vs.  Teschemaker,  24  Cal.  518,  554. 

Legislation  will  be  upheld  unless  there  ap- 
pears no  reasonable  or  natural  or  logical  or  con- 
stitutional basis  for  the  classification. 

Ex  parte  King,  157  Cal.  167; 

Van  Harlington  vs.  Doyle,  134  Cal.  53; 

Ex  parte  Sohncke,  148  Cal.  266; 

In  re  Martin,  157  Cal.  55; 

County  of  San  Luis  Obispo  vs.  Murphy, 

162  Cal.  588; 
Union  vs.  Kern  Co.  Land  Co.,  1  c;o  CaL 

466. 

In  the  case  of  Pritchard  vs.  Whitney  Es- 
tate, 164  Cal.  564,  at  page  568,  this  Court 
uses  the  following  language: 

"The  constitutional  provisions  afore- 
said (art.  I,  sees.  11,  21)  were  not  in- 
tended to  make  it  necessary  that  the  legis- 
lature, when  conferring  new  rights  of 
action  upon  particular  classes  of  citizens 
for  injuries  not  previously  actionable, 
should,  by  the  same  act,  declare  that  all 
persons  who  may  suffer  damages  from 
injuries  of  that  character,  shall  also  have 
such  right  of  action.  Many  considerations 
of  public  policy  affect  the  question  of  the 
propriety  and  extent  of  such  laws,  the 
weight  and  effect  of  each,  and  the  method 
of  meeting  and  avoiding  them,  are  mat- 
ters resting  exclusively  in  the  legislative 
discretion.  The  probable  number  of  hus- 
bands, or  of  collateral  heirs  of  the  third 
degree,  who  may  suffer  damage  from  such 
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deaths,  their  probable  necessitous  circum- 
stances, and  the  consequences  of  extending 
the  right  to  a  more  numerous  class,  are 
among  the  circumstances  to  be  considered. 
The  decision  of  the  legislature  as  to  how 
far  it  will  extend  the  new  right  is  conclus- 
ive, unless  it  appears  beyond  rational 
doubt  that  an  arbitrary  discrimination  be- 
tween persons  or  classes  similarly  situated 
has  been  made  without  any  reasonable 
cause  therefor." 

See  also  the  rules  of  constitutional  construc- 
tion and  the  citation  of  cases  in  support  of  such 
rules  in  the  Employers'  Liability  Cases,  207 
U.  S.,  at  pages  510  and  511. 

It  is  insisted  that  the  classifications  made 
in  section  14  of  the  Boynton  Act  are  rational, 
reasonable,  sound  and  constitutional  on  both 
precedent  and  authority. 

It  has  been  held  that  the  vaccination  law, 
applying  to  public  school  children  and  not  to 
those  in  private  schools,  may  be  proper  classi- 
fication. 

French  vs.  David,  143  Cal.  6^8; 
Abeel  vs.  Clark,  84  Cal.  226." 

Construing  the  Child  Labor  Law,  it  was 
held  that  the  law  was  not  discriminatory  and 
special,  because  it  did  not  prohibit  the  em- 
ployment of  minors  in  all  occupations,  but  only 
those  specified.  It  was  urged  in  argument 
that   other   occupations   would    be   equally   in- 
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jurious,  and  in  order  that  the  law  should  be 
general  and  uniform,  they,  too,  should  be  in- 
cluded in  the  prohibition.  The  Court  goes  on 
to  say,  in  the  case  of  In  re  Spencer,  149  Cal. 
396,  at  401,  402: 

"The  preliminary  questions,  as  to  the  ef- 
fect of  the  specified  occupations  on  the 
children,  and  as  to  the  number  of  chil- 
dren engaged  therein,  are  questions  of  fact 
for  the  legislature  to  ascertain  and  deter- 
mine. It  has  determined  that  the  facts  ex- 
ist to  authorize  the  particular  legislation. 
If  any  rational  doubt  exists  as  to  the  sound- 
ness of  the  legislative  judgment  upon  the 
existence  of  the  facts,  that  doubt  must  be 
resolved  in  favor  of  the  legislative  action, 
and  the  law  must  accordingly  be  held  to 
be  valid  in  these  respects.  The  specifica- 
tions of  forbidden  callings  are  broad  and 
comprehensive.  Even  of  those  which,  as 
counsel  assert,  are  omitted  from  the  classi- 
fication, we  cannot  say  that  a  saloon  is  not 
a  'mercantile  institution,'  it  being  a  place 
where  merchandise  is  sold;  nor  that  a  bar- 
ber-shop is  not  a  'workshop,'  it  being  a 
place  where  a  handicraft  is  carried  on; 
nor  that  ferries  and  railroads  are  not  en- 
gaged in  the  'distribution  or  transmission 
of  merchandise  or  messages.'  At  all  events, 
in  view  of  the  rule  that  a  statute  must  be 
liberally  construed  to  the  end  that  it  may 
be  declared  constitutional  rather  than  un- 
constitutional (People  v.  Hayne,  83  Cal. 
117,  17  Am.  St.  Rep.  211,  23  Pac.  1;  26 
Am.  &  Eng.  Ency.  of  Law,  640),  we  would 
not  give  the  description  of  forbidden  oc- 
cupations  this  narrow  construction   in   or- 
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der  to  make  the  law  invalid.  The  decision 
of  the  legislature  that  the  specified  occu- 
pations are  more  injurious  to  children  than 
other  occupations  not  mentioned,  and 
hence  the  subject  of  special  regulation,  and 
that  they  constitute  practically  all  the  in- 
jurious occupations  in  which  children  are 
employed  at  all,  and  therefore  the  only 
cases  in  which  regulation  is  needed,  is  not 
so  manifestly  incorrect,  not  so  beclouded 
with  doubt  concerning  its  accuracy,  as  to 
justify  the  court  in  declaring  it  unfounded 
and  the  law  consequently  invalid." 

In  the  case  of  In  re  Martin,  157  Cal.  51,  at 
57,  58,  holding  valid  the  Eight-Hour  Law  as  ap- 
plied to  miners,  the  Supreme  Court  said: 

"The  argument  is,  apparently,  that  any 
law  is  special  which  does  not  include  all 
of  these  occupations.  This  view  is  ob- 
viously unsound.  Whether  these  other  oc- 
cupations present  the  same  dangers  to 
health  as  those  involved  in  mining,  etc., 
and  whether,  if  they  do,  these  dangers  can 
best  be  met  by  restricting  the  hours  of 
labor,  are  primarily  questions  for  the  leg- 
islature. The  legislature  has  determined 
one  or  both  of  them  in  the  negative  by  en- 
acting this  law.  The  selection  of  the  busi- 
nesses requiring  regulation  is  confided  to 
the  legislative  discretion,  and  this  dis- 
cretion is  not  subject  to  judicial  review 
unless  it  clearly  appears  to  have  been  ex- 
ercised arbitrarily  and  without  any  show 
of  good  reason.  It  certainly  cannot  be 
justly  said  to  be  apparent  that  each  or  any 
of  the  trades  instanced  by  counsel  is,  in 
its    effect    upon    the    health    of    workers, 
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identical  with  the  occupations  covered  by 
the  act  under  discussion,  nor  that  the  most 
appropriate  method  of  counteracting  any 
injurious  effects  pertaining  to  any  of  them 
is  necessarily  the  same  as  that  found  to  be 
suitable  for  miners  and  men  working  in 
smelting  and  reduction  works.  In  other 
words,  the  law  is  not  rendered  special  by 
the  mere  fact  that  it  does  not  cover  every 
subject  which  the  legislature  might  con- 
ceivably have  included  in  it.  It  is  enough 
that  the  subjects  covered  possess  such  in- 
trinsic peculiarities  as  to  justify  the  legis- 
lative determination  that  those  subjects  re- 
quire special  enactment. 

"It  may  be  questioned  whether,  in  view 
of  the  title  of  the  act,  the  limitation  of 
hours  applies  to  all  underground  work  or 
only  to  that  performed  in  mines.  But  if 
we  assume,  with  petitioner,  that  only  work 
in  mines  is  covered,  the  act  is  not  thereby 
rendered  obnoxious  to  the  constitutional 
provision  against  special  legislation.  This 
point  was  made  in  State  v.  Cantwell,  179 
Mo.  245,  (78  S.  W.  569),  and  was  met 
by  the  answer  that  the  discrimination  be- 
tween work  in  mines  and  that  in  other  un- 
derground diggings  was  justified  by  the 
fact  that  mining  is  a  permanent  business 
in  which  men  are  engaged  steadily  for 
long  periods  of  time,  whereas  other  un- 
derground diggings  are  ordinarily  tempo- 
rary and  irregular  in  duration  and  for 
that  reason  do  not  require  the  same  meas- 
ure of  regulation." 

In  the  case  of  In  re  Miller,  162  Cal.  687,  the 
Court  held  that  a  law  restricting  the  hours  of 
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labor  of  women  employed  in  hotels  to  eight 
hours  a  day  was  not  class  discrimination  be- 
cause not  applied  to  lodging  houses.  In  the 
argument  of  the  case,  it  was  shown  that  the 
incidents  of  employment  in  lodging  house  and 
hotel  were  very  nearly  identical,  but  the  Court 
goes  on  to  say,  at  pages  697  and  698 : 

"The  next  objection  is  that  the  act  is 
special  because  there  are  no  reasons  for 
making  the  restriction  as  to  the  particu- 
lar employments  mentioned  in  the  act 
which  do  not  apply  with  equal  force  to 
other  similar  occupations.  There  may  be, 
and  probably  are,  other  occupations  fol- 
lowed by  women  which  are  equally  in- 
jurious to  their  health,  and  which  should 
also  be  regulated.  But  if  this  be  true  it 
does  not  make  the  law  invalid.  If  there 
are  good  grounds  for  the  classification 
made  by  the  act,  it  is  not  void  because  it 
does  not  include  every  other  class  need- 
ing similar  protection  or  regulation.  'The 
law  is  not  rendered  special  by  the  mere 
fact  that  it  does  not  cover  every  subject 
which  the  legislature  might  conceivably 
have  included  in  it.'  (Ex  parte  Martin, 
157  Cal.  57,  26  L.  R.  A.  [N.  S.]  242,  106 
Pac.  237.)" 

Even  in  the  case  of  Ives  vs.  South  Buffalo 
Railway  Company,  201  N.  Y.  271,  in  which 
the  Workmen's  Compensation  Law  passed  by 
the  legislature  of  New  York  was  declared  un- 
constitutional, the  Court  of  Appeals  laid  down 
the  same  rules  as  are  expressed  in  the  decisions 
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of   our   Supreme    Court,    holding    the   classifi- 
cations made  by  the  legislature  valid. 

The  Massachusetts  legislature  passed  a 
Workmen's  Compensation  Act  in  the  year  191 1, 
which,  in  part  I,  section  1,  abolished  all  the 
common  law  defenses,  and  provided,  by  section 
2,  as  follows: 

"Section  2.  The  provisions  of  section 
1  shall  not  be  applied  to  actions  to  recover 
damages  for  personal  injuries  sustained  by 
domestic  servants  and  farm  laborers." 

The  Supreme  Judicial  Court  of  the  com- 
monwealth of  Massachusetts,  in  the  case  of 
Opinions  of  Justices  as  to  Constitutionality  of 
House  Bill  No.  2154;  Senate  No.  6l $,  209 
Mass.  607,  decided  this  provision  of  the  law 
to  be  constitutional,  in  the  following  lang- 
uage: 

"We  see  nothing  unconstitutional  in 
providing,  as  is  done  in  part  I,  sec.  2,  that 
the  provisions  of  sec.  1  shall  not  apply  to 
domestic  servants  and  farm  laborers." 

In  the  case  of  Borgnis  et  al.  vs.  The  Falk 
Co.,  147  Wis.  327,  133  N.  E.  209,  the  Supreme 
Court  of  Wisconsin,  passing  upon  the  con- 
stitutionality of  the  provisions  of  the  Work- 
men's Compensation  Law,  with  reference  to 
the  classification  therein  made,  excluding  from 
the   operation   of   the   law   all   employers   em- 


53 

ploying  less  than  four  employees  in  a  common 
employment,  used  the  following  language: 

"The  minor  classification  by  which  the 
fellow-servant  defense  is  preserved  to  all 
employers  employing  less  than  four  em- 
ployees in  a  common  employment  is  also 
attacked  as  having  no  proper  legal  basis; 
but  it  seems  to  us  that  the  grounds  of 
classification  here  are  more  persuasive 
even  than  in  the  case  just  discussed.  The 
man  who  is  employed  with  one  or  two 
other  men  in  a  given  employment  in  all 
reasonable  probability  knows  their  charac- 
teristics well,  and  will  probably  be  with 
them  a  great  part  of  the  time.  He  will 
have  ample  opportunity  to  form  a  just 
judgment  as  to  the  risk  of  injury  from 
their  negligence  which  he  will  run  if  he 
works  with  them,  and  will  be  enabled  to 
shape  his  own  conduct  accordingly;  but 
the  man  who  is  one  of  a  large  number  of 
men,  many  of  whom  he  never  sees,  and 
some  of  these  latter  having  duties  to  per- 
form in  distant  places  upon  the  due  per- 
formance of  which  his  own  safety  de- 
pends, has  no  opportunity  to  acquire  any 
accurate  knowledge  of  the  characteristics 
of  many  of  his  fellow  workmen,  and  can- 
not intelligently  decide  what  risk  he  runs 
at  the  hands  of  such  distant  and  unknown 
employes.  The  difference  in  situation  is 
not  merely  fanciful;  it  is  real.  In  one 
case,  the  employe  knows  or  has  the  means 
of  knowing  what  to  expect  from  his  co- 
laborers;  in  the  other  case,  he  has  neither 
the  knowledge  nor  the  means  of  knowl- 
edge. Of  course,  there  will  be  cases  on 
the   border   line,   where   the   difference   in 
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situation  will  be  very  slight,  or  perhaps 
entirely  nonexistent.  There  will  probably 
be  no  practical  difference  between  the  sit- 
uation of  the  man  who  is  one  of  four  or 
five  employes  in  a  given  employment  and 
the  situation  of  the  man  who  is  one  of 
three;  but  this  does  not  militate  against 
the  legitimacy  of  the  classification.  This 
is  a  necessary  defect  in  all  cases  of  classi- 
fication based  upon  numbers.  The  ques- 
tion is  not  whether  there  may  be  some  on 
one  side  of  the  line  whose  situation  is 
practically  the  same  as  that  of  some  on 
the  other  side,  but  whether  there  'is  a  dis- 
tinction between  the  classes  as  classes, 
whether  there  are  characteristics  which,  in 
a  greater  degree,  persist  through  the  one 
class  than  in  the  other  which  justify  legal 
discrimination  between  them.'  State  v. 
Evans,  130  Wis.     381,  no  N.  W.  241." 

In  the  case  of  ex  rel.  Davis  Smith  Co.  va. 
Clausen,  State  Auditor,  117  Pac.  1101,  the 
Supreme  Court  of  the  State  of  Washington, 
passing  upon  the  constitutionality  of  classifi- 
cations in  a  compulsory  Workmen's  Compen- 
sation Law,  used  this  language: 

"Passing  to  the  second  objection,  it  is 
well  settled  that  neither  the  clause  of  the 
state  constitution  prohibiting  class  legis- 
lation, nor  the  clause  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  Uni- 
ted States  relating  to  the  equal  protection 
of  the  laws,  takes  from  the  State  the  power 
to  classify  in  the  adoption  of  police  regu- 
lations. The  limitations  imposed  admit 
of   a  wide  discretion   in   this   respect,   and 
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avoid  only  what  is  done  without  any  rea- 
sonable basis;  that  is,  such  regulations  as 
are  in  their  nature  arbitrary.  The  learned 
counsel  for  the  auditor  recognize  this  dis- 
tinction and  consequently  do  not  attack  the 
act  because  it  is  confined  to  extrahazard- 
ous occupations  as  its  field  of  regulation, 
but  complain  because  its  benefits  are  not 
confined  to  workmen  injured  while  en- 
gaged in  such  occupations.  It  is  claimed 
that  the  act  allows  workmen  employed  in 
such  industries  the  benefit  of  the  act  when 
injured  outside  of  the  line  of  their  duties, 
or  when  engaged  in  the  business  of  the 
concern  in  a  capacity  not  affected  by  the 
peculiar  hazards  of  the  business.  We 
have  quoted  enough  of  the  statute  to  show 
that  it  is  somewhat  obscure  in  these  re- 
spects, but  we  are  not  inclined  to  think  the 
point  fatal  to  the  act,  even  though  we  con- 
cede counsel's  interpretation  of  it  to  be  the 


The  Supreme  Court  of  the  State  of  Ohio, 
in  the  case  of  State  ex  rel.  Yaple  vs.  Creamer, 
State  Treasurer,  97  N.  E.  602,  passing  upon 
the  constitutionality  of  a  classifying  provision 
in  the  Ohio  Compensation  Law,  used  the  follow- 
ing language: 

"Another  objection  that  is  urged  against 
this  statute  is,  that  it  makes  an  unjust  and  ar- 
bitrary classification  and  does  not  affect  all 
who  are  within  its  reason  as  required  by 
§  26,  article  II,  of  the  constitution  of  Ohio. 
Under  the  law  only  employers  of  five  or 
more  are  affected  by  it. 

"Spear,  J.,  in  Steinkamp  v.   Cincinnati, 
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54  Ohio  St.  295,  remarked:  'In  order  to 
be  general  and  uniform  in  operation,  it  is 
not  necessary  that  the  law  should  operate 
upon  every  person  in  the  State,  nor  in  every 
locality;  it  is  sufficient,  the  authorities  con- 
cede in  holding,  if  it  operates  upon  every 
person  brought  within  the  relation  and 
circumstances  provided  for,  and  in  every 
locality  where  the  condition  exists.' 

"To  same  effect  are  Piatt  v.  Craig,  66 
Ohio  St.  75;  Gentsch  v.  State,  71  Ohio 
St.  151  ;  Railway  Co.  v.  Hosterman,  72 
Ohio  St.   107. 

"We  think  the  classification  is  reason- 
able and  proper.  In  the  nature  of  the 
case  the  risks  of  any  regular  employment 
are  less  and  the  opportunity  for  avoiding 
them  better  where  an  employe  is  one  of 
four  than  when  the  number  is  larger.  As 
was  said  by  Winslow,  C.  J.,  in  Borgnis  v. 
Falk,  supra,  'The  difference  in  the  situa- 
tion is  not  merely  fanciful — it  is  real.' 

"Goal  Co.  v.  Illinois,  185  U.  S.  203,  is 
a  case  in  which  a  classification  was  made 
under  somewhat  similar  manner,  and  was 
upheld. 

"Nor  do  we  think  it  an  objection  that 
the  law  applies  only  to  workmen  and 
operatives  and  not  to  all  others.  This 
classification  brings  within  the  law  all  em- 
ployes within  its  reason." 

The  decisions  above  cited  are  thoroughly 
fortified  by  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  Second  Employ- 
ers' Liability  Cases,  223  U.  S.  1,  in  which  Mr. 
Justice  Van  Devanter,  delivering  the  opinion 
of  the  Court,  said: 
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"Coming  to  the  question  of  classification, 
it  is  true  that  the  liability  which  the  act 
creates  is  imposed  only  on  interstate  car- 
riers by  railroad,  although  there  are  other 
interstate  carriers,  and  is  imposed  for  the 
benefit  of  all  employes  of  such  carriers 
by  railroad  who  are  employed  in  inter- 
tate  commerce,  although  some  are  not  sub- 
jected to  the  peculiar  hazards  incident  to 
the  operation  of  trains  or  to  hazards  that 
difTer  from  those  to  which  other  em- 
ployes in  such  commerce,  not  within  the 
act,  are  exposed.  But  it  does  not  follow 
that  this  classification  is  violative  of  the 
'due  process  of  law'  clause  of  the  Fifth 
Amendment.  Even  if  it  be  assumed 
that  that  clause  is  equivalent  to  the 
'equal  protection  of  the  laws'  clause  of  the 
Fourteenth  Amendment,  which  is  the  most 
that  can  be  claimed  for  it  here,  it  does 
not  take  from  Congress  the  power  to  clas- 
sify, nor  does  it  condemn  exertions  of  that 
power  merely  because  they  occasion  some 
inequalities.  On  the  contrary,  it  admits 
of  the  exercise  of  a  wide  discretion  in  clas- 
sifying according  to  general,  rather  than 
minute,  distinctions,  and  condemns  what 
is  done  only  when  it  is  without  any  rea- 
sonable basis,  and  therefore  is  purely  ar- 
bitrary. Lindsley  v.  Carbonic  Gas  Co., 
220  U.  S.  61,  78.  Tested  by  these  stand- 
ards, this  classification  is  not  objectionable. 
Like  classifications  of  railroad  carriers  and 
employes  for  like  purposes,  when  assailed 
under  the  equal  protection  clause,  have 
been  sustaind  by  repeated  decisions  of  this 
court.  Missouri  Pacific  Railway  Co.  v. 
Mackey,  127  U.  S.  205;  Louisville  & 
Nashville  Railroad  Co.  v.  Melton,  218  U. 
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S.  36;  Mobile,  Jackson  &  Kansas  City 
Railroad  Co.  v.  Turnipseed,  219  U.  S. 
35-" 

Although  there  is  nothing  in  the  record 
with  reference  to  the  enactments  of  the  legisla- 
tures of  other  States  which  have  adopted  com- 
pensation laws,  counsel  for  the  respondents,  in 
the  performance  of  his  duty  to  assist  this 
Court  in  reaching  a  correct  decision,  submits 
that  he  can,  with  propriety,  call  attention  to 
classifications  contained  in  those  enactments, 
as  persuasive  authority  that  the  legislature  of 
the  State  of  California  has  made  a  rational, 
reasonable,  sound  and  constitutional  classifi- 
cation in  section  14  of  the  Boynton  Act.  In 
addition  to  the  classification  already  mentioned, 
made  by  the  legislature  of  Massachusetts,  are 
the  following: 

IOWA,  excluding  clerical,  household  or 
domestic  servants,  farm  laborers  and  casuals; 

MINNESOTA,  farm  laborers,  domestic  ser- 
vants and  casuals; 

NEVADA,  domestics  and  farm  labor; 

RHODE  ISLAND,  domestic  servants,  ag- 
ricultural and  casuals; 

WEST  VIRGINIA,  casual,  domestic  or  ag- 
ricultural; 

TEXAS,  casual,   domestic   and   farm  labor; 

OHIO,  covering  only  all  employers  employ- 
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ing  five  or  more  workmen.     Casual  employees 
excepted ; 

OREGON,  covers  hazardous  employments 
in  an  enumerated  list,  and  such  others  as  elect; 

NEW  YORK,  covering  hazardous  employ- 
ments listed,  and  excluding  domestic  and  agri- 
cultural labor; 

ARIZONA,  covering  employments  "especial- 
ly dangerous"  with  enumerated  lists,  and  elective 
as  to  all  others; 

NEBRASKA,  covering  all  employers  em- 
ploying five  or  more  workmen,  except  rail- 
roads in  interstate  commerce,  and  domestic  and 
agricultural  labor.  (Casual  employees  and 
out- workers  excepted.) 

The  legislation  which  this  Court  has  to  scru- 
tinize in  this  case  may  be  called  "welfare  leg- 
islation" or  legislation  put  forward  by  strong 
considerations  of  public  policy  and  social  and 
economic  welfare;  that  is,  looking  to  the  safety, 
morals,  health  and  social  and  economic  well- 
being  of  the  largest  classes  of  citizens.  In 
these  aspects  all  courts  which  have  been  called 
upon  to  pass  upon  laws  involving  the  same 
principle,  have  found  the  first  source  of  power 
in  the  legislature  to  make  classifications,  such 
as  have  been  outlined,  in  the  police  power, 
which  has  been  variously  defined  by  courts  of 
last  resort,  but  no  more  clearly  than  by  Mr. 
Justice  Holmes,  who  delivered  the  opinion  of 
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the  Supreme  Court  of  the  United  States  in  the 
case  of  Noble  State  Bank  vs.  Haskell,  219  U. 
S.  104,  saying: 

"It  may  be  said  in  a  general  way  that 
the  police  power  extends  to  all  the  great 
public  needs.  Camfield  v.  United  States, 
167  U.  S.  518.  It  may  be  put  forth  in 
aid  of  what  is  sanctioned  by  usage,  or  held 
by  the  prevailing  morality  or  strong  and 
preponderant  opinion  to  be  greatly  and 
immediately  necessary  to  the  public  wel- 
fare." 

Coming  to  the  specific  point  as  to  whether 
or  not  there  is  any  natural,  reasonable  and 
rational  basis  for  the  classifications  specified 
in  section  14  of  the  Boynton  Act,  and  applying 
the  decisions  of  this  Court,  with  the  decisions 
of  other  courts,  and  the  action  taken  by  other 
legislatures  in  the  exercise  of  comparable  func- 
tions, under  the  same  or  like  authority,  we 
insist  that  there  are  the  most  convincing 
grounds  for  the  classification  made  by  the  Cali- 
fornia Legislature  in  section  14  of  the  Boyn- 
ton Law.  Moreover,  it  is  not  conceivable  that 
the  legislature  has  enacted  a  law,  with  all  the 
details  of  this  one,  and  affecting  the  interests 
of  the  whole  public,  as  it  does,  without  the 
fullest  consideration  and  without  all  the  avail- 
able light  and  precedents  before  it  that  could 
in  any  way  have  a  bearing  upon  the  subject. 

With   reference  to  the  classification   exclud- 
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ing  employees  whose  employment  is  both  casual 
and  not  in  the  usual  course  of  the  trade,  busi- 
ness, profession  or  occupation  of  the  employer, 
no  question   is  made  by  counsel  amici  curiae, 
for  the  reason  that  they  concede  it  to  be  based 
on  rational  grounds.     The  writer  of  this  brief 
cannot  see  why   this   concession   was   made,   if 
the  other  classifications  in  section  14  are  to  be 
legitimately  attacked  on  the  ground  that  if  a 
certain  incident  taken  out  of  one  employment 
is  parallel  to  an  incident  taken  out  of  another 
employment,   then   there   is   no   reasonable,    ra- 
tional  or   constitutional    ground    of    distinction 
for  classification  purposes,  yet  that  is  precisely 
the  position  taken  by  counsel   in  laying  down 
a    criterion    to    be    followed    in    determining 
whether  or  not  a  classification  is  proper,  when 
he  takes  an  incident  out  of  the  occupation  of 
teaming  or  what  not,  and  compares  it  with  an 
incident  in  farming.     The  classification  of  cas- 
uals, which  he  permits  to  stand,  as  would  any 
reasoning  person,  can  be  bowled  over  as  easily 
with  the  rule  announced  by  counsel.     This  il- 
lustration  is  used  here  to  show  the  fallacy  in 
the  argument  that  because  one  incident  of  an 
employment  is  comparable  to  one  incident  or 
more  of  another  employment,  they  must  neces- 
sarily fall  in  the  same  classification.     We  ear- 
nestly insist  that  it  is  not  the  incidents  of  the  em- 
ployment, isolatedly  considered,  but  the  nature 
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of  the  employment,  compositely  considered,  that 
must  determine  the  legislative,  as  well  as  the 
judicial,  judgment  in  passing  upon  the  ques- 
tion of  proper  classification.  There  is  scarcely 
any  employment  out  of  which  an  incident  may 
not  be  taken  and  compared,  with  propriety,  to 
at  least  one  incident  in  any  other  employment. 

THE  CLASSIFICATIONS  IN  SECTION 
FOURTEEN. 

Take  farm  laborers.  Might  it  not  have  oc- 
curred to  the  legislature  that  the  physical  con- 
ditions under  which  farm  laborers  work  are 
largely  created  and  controlled  by  them? 

Theirs  is  open  and  detached  employment. 
They  do  not  as  a  rule  work  in  groups. 

They  never  work  in  congested  cities  or  in 
congested  communities  while  performing  farm 
labor. 

There  is  independence  in  their  work,  as  dis- 
tinguished from  interdependence  upon  others. 

Their  occupation  may  be,  and  usually  is, 
seasonal.     It  is  healthful,  out-of-doors  work. 

There  is  not  the  measure  of  direction  and 
control  by  the  employer  that  is  observable  in 
other  employments.  The  farm  hand  is  more 
or  less  of  a  free  agent  in  and  about  the  work 
he  does,  and  in  the  use  of  the  instrumentalities 
employed  by  him  in  that  work. 
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The  diversity  of  incidents  in  all  the  employ- 
ments specified  in  section  14  differentiates  them 
from  other  employments  in  a  sufficient  meas- 
ure to  justify  the  classifications. 

The  observation  above,  with  reference  to 
farm  laborers,  may  as  well  apply  to  the  other 
labor  classifications,  allied  in  character,  set 
forth  in  section  14.  These  country  employ- 
ments are  all  more  or  less  seasonal  and  con- 
ducted in  the  open. 

The  principle  of  compensation  is  based  to 
some  extent  on  the  economic  theory  that  the 
cost  of  compensation,  whether  it  come  by  way 
of  insurance  against  liability  therefor,  or  by 
way  of  payment  on  account  of  injury  and  death 
suffered,  may  be  carried  over  into  the  cost  of 
production,  and  recouped  in  the  market  price 
of  the  product.  It  is  conceivable  that  the  legis- 
lature considered  that  inasmuch  as  household 
domestic  servants  are  not  engaged  in  produc- 
tive labor  as  a  class,  they  should  be  excluded 
from  the  benefits  of  the  Law,  on  the  ground 
that  the  principle  underlying  the  operation  of 
compensation  laws  was  not  workable  in  favor 
of  the  employer.  At  least,  this  is  a  natural  and 
rational  distinction  to  be  suggested  to  the  Court, 
as  pertaining  to  the  entire  classification  of 
household  domestic  servants,  as  well  as,  in  some 
measure,  if  not  wholly,  to  the  other  classifica- 
tions in  section  14. 
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Amongst  the  many  other  reasons  that  could 
be  suggested,  why  the  legislature  made  the 
classifications  it  did  make,  is  that  the  machinery 
used  in  any  of  these  outdoor  occupations,  taken 
as  a  whole,  is  of  a  Less  complicated  character 
than  that  used  in  others,  considering  the  field 
of  machinery  as  a  whole. 

Making  a  survey  of  the  whoLe  situation,  and 
having  in  consideration  the  distinctions  here 
set  forth,  together  with  others  that  will  suggest 
themselves  to  the  mind  of  the  Court,  can  the 
Court  say  beyond  a  reasonable  doubt  that  the 
legislature  did  not  have  good  reasons  for  the 
classifications  made  in  section  14?  We  do  not 
think  so.  The  Court  may  have  its  opinion  on 
the  subject;  it  may  have  an  impression  that  the 
legislature  is  mistaken,  but  can  it  say  so  beyond 
a  reasonable  doubt?    We  think  not. 

III. 

THE  WORKMEN'S  COMPENSATION, 
INSURANCE  AND  SAFETY  ACT  DOES 
NOT  CONTRAVENE  ANY  OF  THE 
PROVISIONS  OF  SECTION  21,  ARTI- 
CLE XX  OF  THE  CONSTITUTION  OF 
THE  STATE  OF  CALIFORNIA. 

We  come  now  to  consider  the  second  propo- 
sition urged  by  counsel  amici  curiae  to  defeat 
the  legislation  as  unconstitutional;  that  is,  that 
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the  law,  particularly  section  14,  contravenes 
the  express  provisions  of  section  21  of  article 
XX  of  the  Constitution  of  the  State  of  Califor- 
nia, which  is  as  follows,  so  far  as  is  pertinent: 

"The  legislature  may,  by  appropriate 
legislation,  create  and  enforce  a  liability 
on  the  part  of  all  employers  to  compen- 
sate their  employees  for  any  injury  in- 
curred by  said  employees  in  the  course  of 
their  employment,  irrespective  of  the  fault 
of  either  party." 

It  seems  to  counsel  for  the  respondents  that 
this  contention  is  based  on  two  very  violent  as- 
sumptions : 

1. — That  the  Legislature  has  violated  the  con- 
stitutional provisions, — which  it  has  not. 

2. — That  the  constitutional  provision  is  man- 
datory and  prohibitory, — which   it  is  not. 

In  connection  with  the  language  of  the 
amendment,  we  call  the  Court's  attention  to 
section  13  of  the  Boynton  Law,  which  is  as  fol- 
lows: 

"Sec.  13.  The  term  'employer'  as  used 
in  sections  twelve  to  thirty- five,  inclusive, 
of  this  act  shall  be  construed  to  mean:  The 
state,  and  each  county,  city  and  county, 
city,  school  district  and  all  public  corpor- 
ations therein,  and  every  person,  firm,  vol- 
untary association,  and  private  corporation, 
(including  any  public  service  corporation) 
who  has  any  person  in  service  under  any 
appointment  or  contract  of  hire,  or  appren- 
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ticeship,  express  or  implied,  oral  or  writ- 
ten, and  the  legal  representatives  of  any 
deceased  employer." 

We  challenge  counsel  to  find  any  exception 
or  exclusion  of  employers  in  this  section  of  the 
act.  It  is  all-inclusive  in  its  terms.  It  covers 
all  employers.  It  applies  to  Mr.  Jones,  the 
farmer,  as  well  as  to  the  Southern  Pacific  Com- 
pany. The  farmer  may  have  in  his  employ 
others  than  the  classes  excluded  from  the  op- 
eration of  the  act,  under  the  terms  of  section 
14,  just  as  the  Southern  Pacific  Company  or 
its  allied  companies  may  employ  many  persons 
in  farm,  dairy,  horticultural,  agricultural  and 
viticultural  labor.  Both  the  farmer  and  the 
railroad  company  receive  the  same  treatment 
under  the  law,  which  does  include  all  employ- 
ers. It  is  now  to  be  noted  that  the  constitu- 
tional amendment  does  not  specify  all  em- 
ployees. The  language  is  clear  that  the  liabil- 
ity is  created  and  enforced  on  the  part  of  all 
employers  to  compensate  their  employees,  but 
it  does  not  specify  "all"  their  employees.  In 
other  words,  there  was  left  open  for  the  legis- 
lative discretion,  the  right,  power  and  author- 
ity to  classify  employees  on  a  lawful,  basis,  and 
this  it  has  done. 

The  second  assumption  of  counsel  amici 
curiae  is  yet  more  clearly  open  to  criticism. 
While  article  I,  section  22  of  the  Constitution 
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expressly  provides  that  the  provisions  of  the 
Constitution  are  mandatory  and  prohibitory, 
there  is  a  proviso  attached  in  these  words: 
".  .  .  unless  by  express  words  they  are  de- 
clared to  be  otherwise". 

This  Court  has  had  occasion  to  pass  upon 
this  provision  of  the  Constitution,  and  has  laid 
down  the  rule  that  notwithstanding  this  sec- 
tion, where  the  provision  of  the  Constitution  is 
expressly  made  permissive,  as  by  the  use  of  the 
word  "may",  it  will  not  be  deemed  mandatory. 
Fresno  National  Bank  vs.  Superior  Court,  83 
Cal.  491,  24Pac.  157. 

It  will  be  noted  that  the  word  used  in  the 
constitutional  amendment  is  the  word  "may". 
It  will  be  further  noted  that  it  is  inferable 
from  the  use  of  the  word  "appropriate"  in  con- 
nection with  the  word  "may"  that  the  people 
of  the  State  of  California  intended,  when  they 
adopted  the  constitutional  amendment,  to  give 
the  legislature  lawful  latitude  in  devising  the 
legislation  which  the  people  demanded  with  no 
uncertain  voice. 

We  therefore  insist  that  there  is  no  vice  in 
the  Boynton  Law  as  violative  of  any  of  the  con- 
stitutional provisions  of  the  Federal  and  State 
constitutions  under  the  heads  which  counsel  for 
the  petitioner  and  counsel  amici  curiae  have 
urged  upon  the  attention  of  the  court. 
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THE  WORKMEN'S  COMPENSATION, 
INSURANCE  AND  SAFETY  ACT  IS 
SEPARABLE  INTO  ITS  COMPONENT 
PARTS. 

Counsel  amici  curiae  have  contended  that  if 
section  14  of  the  Boynton  Act  contravenes  the 
provisions  of  the  State  Constitution  the  whole 
act  is  so  tainted  that  it  must  fall  in  its  entirety. 
They  reached  this  conclusion  upon  the  assump- 
tion that  section  14  is  so  interwoven  with  all 
the  other  provisions  of  the  law  and  referable 
to  all  the  provisions  of  the  law  to  such  an  extent 
that  the  whole  law  must  stand  or  fall  as  section 
14  stands  or  falls.  We  do  not  understand  how 
anyone  reading  the  Boynton  Act  with  lawyer- 
like discernment  could  reach  this  conclusion, 
for  these  reasons: 

1.  That  the  very  name  of  the  act,  given  to 
it  by  the  legislature,  shows  that  it  is  separable 
into  its  component  parts.  Its  short  title  is  spec- 
ified in  section  1  as  "Workmen's  Compensation, 
Insurance  and  Safety  Act".  This  is  the  short 
title  of  the  act,  naming  three  things  or  purposes 
covered  by  the  legislation.  The  long  title  of 
the  act  all  the  more  clearly  demonstrates  its 
separability. 

2.  That  both  sections  13  and  14  of  the  Boyn- 
ton Act  contain  an  express  limitation  as  to  the 
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extent  to  which  the  definitions  of  "employer" 
and  "employee"  therein  contained  rove  through 
the  act.  The  language  is  that  the  terms  are 
defined,  "As  used  in  sections  12  to  35  incLusive". 
Nothing  could  be  plainer  than  that. 

3.  The  safety  provisions  of  the  act,  being 
sections  51  to  72  inclusive,  are  enacted  under 
the  police  power  and  are  not  at  all  referable  to 
the  constitutional  amendment,  section  21,  article 
XX,  which  authorizes  the  creation  and  enforce- 
ment of  a  liability  to  compensate. 

4.  That  the  Industrial  Accident  Commission 
is  created  by  the  provisions  of  the  act  which 
go  before  sections  13  and  14,  and  is  assigned 
duties  and  given  powers  to  administer  the 
safety  provisions  of  the  law  as  well  as  the  com- 
pensation and  insurance  provisions  of  the  law. 
Not  only  is  this  true,  but  the  intention  of  the 
legislature  to  create  this  administrative  body 
and  invest  it  with  powers  and  duties,  irre- 
spective of  the  constitutionality  or  not  of  all  the 
provisions  of  the  Boynton  Act  is  shown  by  the 
enactment  of  chapter  561  of  the  Laws  of  1913, 
approved  June  16,  1913.  (Page  950,  Laws  of 
1913.)  The  pertinent  provisions  of  that  law 
are  contained  in  sections  1  and  2  as  follows: 

"Sec.  1.  Upon  the  organization  of  the 
industrial  accident  commission,  the  com- 
mission shall  file  in  the  office  of  the  sec- 
retary of  state  its  certificate  setting  forth 
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that  the  commission  has  been  organized  as 
provided  by  law. 

"Sec.  2.  Upon  the  riling  of  the  certifi- 
cate required  by  section  one  hereof,  the  in- 
dustrial accident  commission  shall  super- 
sede the  industrial  accident  board  and  all 
duties,  liabilities,  authority,  powers,  and 
privileges  conferred  and  imposed  by  law 
upon  the  industrial  accident  board  shall 
thereupon  devolve  upon  the  industrial  ac- 
cident commission  and  shall  thereafter  be 
exercised  and  performed  by  the  industrial 
accident  commission  in  the  same  manner 
and  with  the  same  force  and  effect  as  if 
exercised  and  performed  by  the  industrial 
accident  board,  and  the  said  industrial  ac- 
cident board  shall  thereupon  cease  to  ex- 
ist."    (Italics  are  ours.) 

The  above  points  made  are  so  obvious  that 
they  do  not  require  further  elucidation  in  this 
brief.  However,  it  seems  proper  here  to  call 
the  Court's  attention  to  the  evident  purpose  of 
the  legislature  to  create  and  establish  and  con- 
tinue an  administrative  body  as  the  successor  of 
the  old  Industrial  Accident  Board,  even  though 
all  the  other  provisions  of  the  Boynton  Act 
should  fall  as  unconstitutional.  In  such  con- 
tingency there  would  remain  the  Roseberry 
Law  (Chapter  399,  Laws  of  191 1)  upon  the 
principle  that  an  unconstitutional  act  cannot 
have  the  effect  to  repeal  prior  acts  on  the  same 
subject,  though  assuming  to  do  so.  In  re  Clary, 
149  Cal.  743. 
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Inasmuch  as  the  legislature  has  transferred 
to  the  Industrial  Accident  Commission  all  the 
functions  of  the  old  Industrial  Accident  Board, 
and  has,  in  terms,  abolished  the  old  Industrial 
Accident  Board  by  the  provisions  of  chapter 
561  of  the  Laws  of  1913,  it  must  follow  that 
it  was  the  legislative  intent  that  the  accrued 
rights  of  parties  under  the  old  law  should  not 
fail  for  want  of  administration  and  that  in  the 
event  the  Roseberry  Law  continued  effective 
the  accruing  rights  of  parties  thereunder  should 
not  fail  for  want  of  the  remedy  administered 
through  the  agency  of  the  administrative  body. 

As  noted  above,  the  safety  provisions  of  the 
Boynton  Act  are  separable  and  stand  apart 
from  any  question  as  to  the  constitutionality  of 
the  compensation  and  insurance  features  of  the 
law,  and  the  authority  to  the  legislature  for  the 
enactment  of  these  provisions  is  found  in  the 
police  power  as  having  direct  bearing  upon 
the  public  safety,  health,  morals  and  educa- 
tion. In  view  of  the  plain  purpose  of  this 
portion  of  the  enactment  we  submit  that  it  is 
not  necessary  to  burden  the  Court  with  author- 
ities going  to  show  that  it  constitutes  a  legiti- 
mate exercise  of  legislative  power  and  that  the 
classifications  contained  in  section  51  as  fol- 
lows are  legitimate,  rational,  legal  and  consti- 
tutional classifications  under  the  police  power. 
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"Sec.  51.  The  following  terms,  as  used 
in  sections  fifty-one  to  seventy-two,  inclu- 
sive, of  this  act,  shall,  unless  a  different 
meaning  is  plainly  required  by  the  con- 
text, be  construed  as  follows: 

"(1)  The  phrase  'place  of  employ- 
ment' shall  mean  and  include  every  place, 
whether  indoors  or  out  or  underground, 
or  elsewhere,  and  the  premises  appurte- 
nant thereto,  where,  either  temporarily  or 
permanently,  any  industry,  trade,  work  or 
business  is  carried  on,  or  where  any  process 
or  operation  directly  or  indirectly  related 
to  any  industry,  trade,  work  or  business, 
is  carried  on,  and  where  any  person  is  di- 
rectly or  indirectly  employed  by  another 
for  direct  or  indirect  gain  or  profit,  but 
shall  not  include  any  place  where  persons 
are  employed  solely  in  farm,  dairy,  agri- 
cultural, viticultural  or  horticultural 
labor,  in  stock  or  poultry  raising  or  in 
household  domestic  service. 

"(2)  The  term  'employment'  shall 
mean  and  include  any  trade,  work,  busi- 
ness, occupation  or  process  of  manufac- 
ture, or  any  method  of  carrying  on  such 
trade,  work,  business,  occupation  or  pro- 
cess of  manufacture  in  which  any  person 
may  be  engaged,  except  where  persons  are 
employed  solely  in  farm,  dairy,  agricul- 
tural, viticultural  or  horticultural  labor, 
in  poultry  or  stock  raising  or  in  household 
domestic  services." 

The  provisions  of  the  Boynton  Act  last  above 
quoted  are  also  called  to  the  attention  of  the 
Court   here    as   having   a    direct    and   weighty 
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bearing  in  support  of  the  argument  that  the 
legislature  had  competent  reasons  for  making 
the  exclusions  it  did  make  in  section  14  of  the 
act,  because,  with  reference  to  safety  provi- 
sions, the  legislature  found  natural,  reasonable, 
and,  we  submit,  legal  and  constitutional 
grounds,  in  the  exercise  of  its  police  power, 
to  differentiate  between  other  employments  and 
other  places  of  employment  and  the  employ- 
ments and  places  of  employment  excluded  by 
the  provisions,  of  section  51,  supra. 

PUBLIC   POLICY. 

We  submit  that  we  may,  with  propriety, 
suggest  to  the  Court  powerful  considerations 
on  the  side  of  expediency  and  public  policy  in 
support  of  the  advanced  position  the  Court 
has  always  taken  that  every  intendment  sup- 
ports the  constitutionality  of  an  act  of  the  leg- 
islature and  that  it  will  not  be  declared  un- 
constitutional unless  it  is  unconstitutional  be- 
yond a  reasonable  or  rational  doubt. 

After  a  brief  experience  under  the  Rose- 
berry  Law  (chapter  399,  Laws  of  191 1),  the 
people  of  the  State  expressed  a  desire  for  more 
thorough-going  legislation  involving  the  prin- 
ciple of  compensation  by  adopting  section  21 
of  article  XX  by  way  of  an  amendment  to  the 
State  Constitution.     The  legislature  responded 
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to  the  public  will  by  enacting  the  Boynton 
Law,  incorporating  therein  an  expression  of  the 
experience  of  other  countries  and  of  the  States 
of  the  United  States  which  had  been  operat- 
ing under  legislation  covering  the  same  prin- 
ciple. The  component  parts  of  this  act  provide 
for  (i)  a  comprehensive  system  of  compensa- 
tion for  accidental  injury  and  death;  (2)  for 
permissive  insurance  against  liability  for  com- 
pensation, creating  a  great  State  instrumental- 
ity for  the  purpose  of  insuring  public  corpora- 
tions and  private  citizens  and  for  the  purpose 
of  regulating  the  rates  charged  by  private  in- 
surance companies;  and  (3)  for  a  thorough- 
going and  workable  system  designed  to  bring 
about  safe  working  conditions,  the  use  of  safety 
appliances  and  safeguards  and  to  educate  both 
employer  and  employee  in  the  best  methods 
and  in  the  great  advantages  to  be  derived  by 
them  mutually  and  by  the  public  generally  in 
carrying  into  effect  the  principle  of  "Safety 
First." 

The  people  of  the  State  have  accepted  this 
legislation.  It  has  been  in  operation  for  nearly 
six  months.  Its  benefits,  in  a  tremendous 
volume,  have  gone  to  the  relief  of  injured 
workers  and  to  the  dependents  of  those  who 
have  been  killed.  These  payments  in  most 
instances  are  still  being  made  in  installments 
extending  over  varying  periods  of  time.     Ac- 
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curate  statistics  in  the  records  of  this  Commis- 
sion show  that  the  total  number  of  accidents 
reported  from  January  i,  1914,  when  the  law 
went  into  effect,  up  to  June  1,  1914,  were 
18,791.  Of  these  213  were  fatal.  The  total 
number  of  accidents  reported  during  the  month 
of  May  alone  was  4,141,  of  which  43  were 
fatal. 

The  State  Compensation  Insurance  Fund, 
created  by  this  law,  has  accepted  an  enormous 
volume  of  business  and  is  engaged  in  the  dis- 
bursement of  compensation  benefits  and  death 
benefits  as  provided  by  law,  many  of  which 
will  extend  over  considerable  periods  of  time. 
The  aggregate  of  premiums  paid  to  the  State 
from  January  1,  1914,  up  to  and  including 
June  5,  1 9 14,  was  three  hundred  seventy-three 
thousand,  three  hundred  seventy-seven  dollars 
and  twelve  cents  ($373,377.12).  The  claims 
made  against  the  State  Compensation  Insur- 
ance Fund  numbered  1,066.  Claim  disburse- 
ments made  to  that  date  amount  to  the  sum  of 
fifteen  thousand,  seven  hundred  fifty-eight  dol- 
lars and  forty-one  cents  ($15,758.41).  The 
outstanding  payments  to  be  made  now  in  course 
of  settlement  according  to  law,  amount  to  the 
sum  of  fourteen  thousand,  two  hundred  four- 
teen dollars  and  ninety-five  cents  ($14,214.95). 
It  must  be  borne  in  mind  that  the  State  Com- 
pensation Insurance  Fund  is  only  one  of  a  large 
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number  of  insurance  carriers  which  are  col- 
lecting premiums  and  disbursing  benefits  un- 
der this  law. 

In  other  words,  the  practical  working  effi- 
ciency of  the  law  has  been  demonstrated  to  ac- 
complish the  very  results  in  social  and  eco- 
nomic betterment  and  in  the  interest  of  the 
public  order,  safety,  health  and  education  that 
were  desired  by  the  people  of  the  State  and 
designed  by  the  legislature  in  the  enactment 
of   the   Boynton   Law. 

CONCLUSION. 

In  conclusion  we  respectfully  submit  to  the 
Court  that  the  constitutionality  or  not  of  the 
Boynton  Act  under  the  State  Constitution  is  not 
and  cannot  be  properly  raised  under  the  formal 
issues  made  by  the  petition  and  the  answer  in 
this  case.  However,  if  the  Court  should  con- 
clude, in  view  of  the  public  interests  affected, 
that  it  is  necessary  and  proper  to  pass  upon 
the  constitutional  phases  of  the  questions  at- 
tempted to  be  raised  in  connection  with  the 
case,  we  desire  to  submit  further  authority  and 
argument  in  support  of  the  law,  should  there 
be  any  doubt  in  the  mind  of  the  Court. 

It  is  respectfully  insisted  that  the  Boynton 
Act  is  constitutional  in  all  its  provisions  and 
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in  all  its  phases  for  the  reasons  herein  set  forth. 
Respectfully  submitted, 

CHRISTOPHER  M.  BRADLEY, 

525    Market   Street, 
San  Francisco,  Cal., 
Attorney  for  Respondents. 
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Due  service  and  receipt  of   a  copy  of    the 
within  is  hereby  admitted  this  .... 
June,  1914. 


day  of 


Attorney  for  Petitioner. 


